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I. THE SHOCK OF RECOGNITION
Karl Llewellyn once said that there are always two or more “technically correct” answers to any serious legal question, mutually contradictory and pointing in
opposite directions in a given case.1 He meant that a court can almost always find
a technically acceptable way of rationalizing whatever result it wishes to reach. A
lot of time is spent in law school in gaining an appreciation of this so-called logical process. Law students learn hundreds of general rules, each with its exceptions; they learn the canons of statutory construction, each with an equal and opposite canon; they learn to manipulate precedent—to analogize cases when favorable, to distinguish them when not, often by invoking factual distinctions that
might strike anyone but a lawyer as irrelevant. It soon becomes apparent that there
are no right answers—just an array of arguments on either side of a given issue.
Bewildered students are confidently assured that they are learning to “think like a
lawyer,” whatever that odious expression means.
The reality that Llewellyn describes is apt to come as a shock, but it is only
the starting point. For once students have grasped the fact that almost any result
can be rationalized in a “technically correct” way, they are in a position to ask the
first important question. Why does a court decide a particular case in a particular
way when it could just as easily have decided it differently? Many years ago
Oliver Wendell Holmes gave a profound answer to this question:
The life of the law has not been logic: it has been experience. The felt necessities of the
time, the prevalent moral and political theories, intuitions of public policy, avowed or unconscious, even the prejudices which judges share with their fellow-men, have had a
good deal more to do than the syllogism in determining the rules by which men should be
governed.2

Elsewhere, he made the point still more explicit:
The language of judicial decision is mainly the language of logic. And the logical method
and form flatter that longing for certainty and for repose which is in every human mind.
But certainty generally is illusion, and repose is not the destiny of man. Behind the logical form lies a judgment as to the relative worth and importance of competing legislative
grounds, often an inarticulate and unconscious judgment, it is true, and yet the very root
and nerve of the whole proceeding. You can give any conclusion a logical form. You can
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always imply a condition in a contract. But why do you imply it? It is because of some
belief as to the practice of the community or of a class, or because of some opinion as to
policy, or, in short, because of some attitude of yours upon a matter not capable of exact
quantitative measurement, and therefore not capable of founding exact logical conclusions.3

In these famous passages, Holmes was warning that the “why” of judicial decisions is more likely to be a function of conscious or unconscious value judgments—opinions, beliefs, attitudes, even prejudices—than of the vraisemblance
of logical reasoning that will appear in the opinions in explanation of the result.
Holmes did not mean that rules, precedent, and logic are unimportant—that
they exert no real pressure on a court. A particular judge’s conception of how a
case ought to come out if “justice” is to be done may clash with other values that
are always at play in the judicial system. Among these are a concern for uniformity of result—for deciding the same kinds of cases in the same way; for certainty
and predictability, so that lawyers, litigants, and others can plan intelligently, order their behavior, and conserve time and money; for ease of administration and
simplification of the judicial task, in recognition of the reality that courts are usually hopelessly backlogged and overworked; and for the proper scope of the exercise of judicial power consistently with separation-of-powers values. All of these
concerns are furthered by the consistent construction and application of rules of
law and by a healthy respect for precedent.
Nor should one discount the pressure of professionalism and craftsmanship
that makes a judge want to write an opinion that makes sense to her and to her
constituency—fellow judges, lawyers, litigants, the public. To write an opinion, in
short, that is persuasive. “The appropriate and commonly accepted means of persuading others,” Samuel Mermin said in a thoughtful and valuable article, are “the
standards of observation and experience, experiment, and logical reasoning. They
are central in scientific method. They are, theoretically, the accepted standards in
practical affairs, including the operations of law.”4 Opinions aren’t written just to
decide a case but to persuade the reader that the result being reached is better than
some other. Rules are sometimes bent, but there are limits. If a conscientious
judge can’t find the words that give the appearance of rationality to the result she
wants to reach, she may not feel free to reach it.5
All of these constraints on unfettered decision making are important, and
Holmes, a master of legal argumentation, would have been the last to minimize
them. But his central point remains: cases of any importance aren’t likely to be
decided by logic alone. They are likely to be decided by value judgments—by a
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judge’s conception of what ought to be. Swamped with cases, students sometimes
fail to appreciate the importance of this point. It should be obvious that value
judgments are at the heart of a discipline whose concern is nothing less than the
human condition. When students read a case, they know at once how a particular
judge thought the case “ought” to come out. All they have to do is look at the result. The danger here is that students may fail to appreciate that what they are digesting at this level is, in a very real sense, descriptive only—a statement of the
way things are and why other people have said they ought to be that way. Either
from time pressure or from lack of confidence, it is easy for them to conflate the
two—to make one “is” out of an “is” and an “ought.” They fail to pause and ask
themselves how they believe the case should have been decided, nor do they
spend much time in struggling to discover and articulate why they believe as they
do. Why should they, given the teaching methodologies of most law schools? Yet
this is the third and most critical level on which legal education proceeds, and the
most complex.
The chasm between what “is” and what “ought to be” has never been bridged
in the history of philosophical thought. An “ought” conclusion cannot logically be
deduced from an “is” premise. Knowing that a tree “is” cannot tell you that you
“shouldn’t” run into one at high speed in your car. The “should not” in this simple
example is a value judgment, and it cannot be deduced from the fact that a tree
“is”—that it exists. Every “ought” (or “should”) statement should be tested by
immediately asking why. Why shouldn’t I run into a tree with my car? Well, I
shouldn’t if I want to live. Why should I want to live? Well . . . . And rather
quickly in this instance one reaches what philosophers call an “ultimate ought”—
here, that it is better to live than to die. This ultimate value judgment cannot be
defended or argued about very fruitfully. One either accepts it or doesn’t. It is a
value held for its own sake, not subject to proof by the standards of the scientific
method. Most people would accept this particular value judgment, but someone
who has decided that life is no longer worth living might see it differently.6
Value judgments are always made in reference to some standard, some ultimate ought. In law, the most frequently invoked ones are “justice” and “fairness.”
Everyone agrees that cases should be resolved in such a way that “justice” is done
and a result reached that is “fair.” Rather than putting an end to the matter, the
invocation of these vague and undefined abstractions only underscores the fact
that here there is a controversy, a difference of opinion. “Justice” is the label
placed on a result after it has been reached. A thinking person doesn’t ask what
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the label is, but rather what is it that is being labeled.7 As Pareto said, water could
be called “Lavoisier,” and all of chemistry would stand the same.8
Most of us know at once how a case ought to come out if our notions of “justice” and “fairness” are to be served. This deep-seated, intuitive kind of reaction
defines us individually and is a unique product of who we are and all that we have
lived through. Dissecting this reaction usually reveals that it is made up of the
kinds of considerations Holmes talked about—moral and political theories; intuitions of public policy, avowed or unconscious; beliefs, opinions, attitudes, even
prejudices. Understanding this makes it possible to understand why one person’s
idea of “justice” may not be the same as another’s. Everyone comes to law school
with an array of value judgments, some definite, some fuzzy, others operating
powerfully but subliminally at intuitive or subconscious levels. Inevitably some of
these will change. One of the virtues of a legal education is that it gives students,
at least in theory, the opportunity to bring their values into the light and measure
them against those of other people—the judges who write the opinions, their
friends, classmates, and teachers. They find it is not enough to “feel” that a certain
result in a case would be the most fair and just under the circumstances. They also
have to be able to put that feeling into words, into a form suitable for examination
and testing by themselves and by others. Only in this way can they evolve consciously held and defensible value judgments—ones that they, at least, are comfortable with. Students should be assured that they have a right to have value
judgments other than those they find reflected in legal materials or hear espoused
by their instructors. Indeed, they have an obligation to have them because in a
very short time they will have the awesome responsibility of making decisions
critical to their clients without an all-knowing professor looking over their shoulders and grading their performance. In this light, having their beliefs challenged
on a daily basis so that they can better know what they believe and why should be
seen as healthy and stimulating, not intimidating.
But in practice it doesn’t exactly work out that way. In preparation for one of
the most active of professions—one in which lawyers are always doing something, writing, arguing, negotiating on behalf of clients—law students spend most
of their time sitting passively, trying to absorb how and why others have said legal problems ought to be resolved. Very little active participation is required beyond cramming for and taking finals at the end of the semester. The meritocracy
of class ranking leaves eighty percent or more of students demoralized, forced to
deal with the reality that they just don’t have “it,” whatever “it” is. There are several reasons for structuring legal education in this way. There is first the sheer
volume of material. Law school aims, probably rightly, at exposing students to a
great many different areas, teaching them a little bit about a lot of things and not
very much about anything. They aren’t expected to leave with a specialist’s
knowledge in any area, or even with all they need to know to be a competent law7
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yer. What they hoped for and perhaps expected was that law school would magically transform them in three years into a person capable of handling anybody’s
legal problem in competent fashion, preferably without having to think about it
very much. The reality is that only years of trial and error beyond law school can
give them that ability, and they will never reach the never-never land where they
don’t have to think. But the effect of this broad-brush approach is to leave little
time for thinking about how things ought to be.
This shades into a second point, which is a little more subtle. It is that many
students are reasonably satisfied with the value judgments they find expressed in
legal materials and hence feel no pressure to go further than learning as much as
they can about the way things are and why other people have said they ought to be
that way. There is certainly an element of self-interest in this: they sense, even at
an early stage, which side their bread is buttered on. They seldom pause to think
that it’s just luck that they’re in law school instead of somewhere else. Consider
this striking passage written some years ago by a student in one of my classes:
If we admitted to ourselves that we are where we are and the poor, handicapped, weak,
and sick are where they are because of the luck of the draw, life wouldn’t be so easy. We
might then have to feel guilty. We might then actually think in terms of giving something
up so that another human being, equally deserving, might have a little more. We might
then have to accept and live with other people’s misfortunes because they are also ours.
For most of us this is too high a price to pay.9

Forty years ago, when I sat where today’s law students sit, I would have dismissed this passage as just another bit of bleeding-heart drivel. It pleased me then
to believe that natural ability and hard work had brought me to the verge of what
promised to be a successful career. I never paused to consider the implications of
the luck of the draw—what it meant, for example, to have been born white, male,
Anglo-Saxon, and Protestant; to have been raised in a comfortable home; and to
have been given a good education. It never occurred to me to wonder why I was
in law school while the blacks I’d grown up with in South Carolina were collecting garbage or out in the fields picking cotton or putting in tobacco under a hot
summer sun. It never occurred to me to ask what responsibility I might bear for
those less fortunate than I. As far as I was concerned, I had earned everything I
had, and luck had nothing to do with it. I had no reason to question the underlying
values of the legal system because it seemed that it was precisely that system that
would give me everything I wanted out of life. Mercifully, I couldn’t foresee the
ruts that lay in the road ahead. Suffice it to say that my view of the world is far
different today than it was forty years ago.10
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Many people come to law school in hopes of “making a difference.” I’ve read
that phrase in thousands of personal statements over the years. Of course “making
a difference” means different things to different applicants, and some of it is
doubtless hype. But there are a significant number of students who can still believe in the possibility of the “humane order which we call law.”11 They come
from a world which by their lights is neither fair nor just—one in which the only
order is the disorder of a frenzied scramble for money and power and the things of
the world and which could hardly be dignified with the word “humane.” They
know, often from bitter personal experience, about discrimination in its many
forms; about raped and battered women and abused children; about people locked
away in mental hospitals, nursing homes, and overcrowded prisons; about poor
people and the vast disparities of wealth that exist in our society; about exploited
migrant workers and aliens struggling with immigration problems. Some fear for
the environment and what they see happening to it—its destruction here and
around the world so that this nation can enjoy comfort and convenience inconceivable to most of the world’s population. Some are troubled by the casual assumption that human beings stand atop life’s biological ladder and are entitled to
do whatever they please to the so-called lower forms of life—animals and other
creatures—that share this planet with us. Some worry about what the science of
genetic engineering, nanotechnology, robotics, and information technology may
soon make possible. Some cannot comprehend this nation’s commitment to capital punishment, abortion on demand, the ready availability of firearms, the costly
and ineffective war on drugs, or the exclusion from public life of anything that
smacks of the religious or spiritual. Some cannot understand our turning a blind
eye to genocide in some countries while waging wars of “stabilization” in others,
much less a politics that has plainly become what George Orwell once called it, “a
mass of lies, evasions, folly, hatred, and schizophrenia.”12
Yet what do these students find in the typical law-school curriculum that responds to these concerns? The answer in practice is not much. Any good school
offers a variety of seminars and other intriguing small-enrollment courses that
deal with such provocative subjects; but these courses may be difficult to fit in.
The first-year curriculum is prescribed; in the second and third years there are
in any deep way, to appreciate our human finitude, how frail and unsheltered and vulnerable we are before the vicissitudes of life. And to be without any experience of extremity
is to lack a certain necessary equipment (of wisdom and maturity) apart from which no
really authentic life can be achieved.
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scheduling conflicts, or the courses are over-subscribed, or they may offer only
pass-fail credit where graded hours are needed. And with only so many hours in a
semester, most students feel pressured to take the so-called core courses that almost everyone deems essential either for the practice of law or for the bar examination. What the idealistic students wind up with is mostly the law that is—a legal
system already suspect in their view because it has either created injustice or else
failed to remedy it. In these heavily subscribed, supposedly indispensable
courses—corporations, bankruptcy, real estate transactions, wills and trusts, evidence, family law, taxation, administrative law, intellectual property, estate and
gift taxation, and suchlike—the underlying values that might profit most from
critical reëxamination are largely taken for granted. The bar examiners and the
profession itself are concerned with the law that is, not the law that ought to be.13
Legal education reflects this reality in the heavy emphasis it places on the teaching of doctrine. None of this is to say that doctrine is unimportant. A law school is
a professional school, after all, and aims at preparing students for the practice of a
profession. The reality is that the practice of law requires both an extensive set of
skills and a working knowledge of current doctrine. Holding hands is not a substitute for the acquisition of knowledge. My point is only that the current emphasis
is disproportionate.
II. THE VALUES DEFICIT: “NO ONE REMEMBERS THE PAST”14
The values deficit that I see in legal education cannot conveniently be fobbed
off on the existing legal system. Trashing that system and the profession itself as
self-serving and duplicitous has become something of a national pastime. But
those who make lawyers the butt of endless jokes should perhaps reflect a bit on
the role which law has played in the history of the United States. Law most often
did what people asked of it, what seemed needful and proper given the perceived
necessities of the time. Law functioned as a tool—one bent and twisted by men to
shape the conditions of life in this nation to their will.15 Indeed, the instrumental
13
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use of law may be the single most striking feature of American legal history. Ours
has always been a government of men, not laws, notwithstanding the persistent
cant of those who insist on reading the Constitution in consonance with what they
may suppose to have been in the minds of the framers of that instrument.16 History vitiates this argument, for it is simply not possible to deny the ever-present
human element in the equation of governance—an element often idiosyncratic,
sometimes perverse in nature, stubborn in defying reason, frequently unpredictable, and yet the very quality that moved Holmes so many years ago to declare
that “the felt necessities of the time” had more to do with “the rules by which men
should be governed”17 than the other way around.
Willard Hurst wrote that “law should supply rich and . . . unique portions of
the history of ideas and attitudes that have given character to life in the United
States.”18 Yet this history plays a minor role in legal education, relegated to a
numbers, scarce of working capital on an immense, rich and unsettled continent, we
needed every workable device we could contrive to muster men, money, and tangible
movable resources for realizing our opportunities.
....
. . . [B]ecause we valued law as a means to ends of life, and not as itself representing
end values, we should expect to find insistent pressure of lay demands upon law, and so it
was. Moreover, principle gained drive from the varying strains of pragmatism that made
up our working philosophy. Preoccupied with settling and developing the continent and
achieving status in a busy, mobile society, people found it natural to demand that law be
useful.
Id. at 6, 9. See also JAMES WILLARD HURST, LAW AND SOCIAL ORDER IN THE UNITED STATES 2381 (1977); JAMES WILLARD HURST, LAW AND ECONOMIC GROWTH: THE LEGAL HISTORY OF THE
LUMBER INDUSTRY IN WISCONSIN, 1836–1915 (1964). American legal history owes a profound
debt to Willard Hurst. Of his work, the eminent legal historian Lawrence Friedman has written:
Modern scholarship on American legal history was, to a remarkable degree, the creation
of a single individual, J. Willard Hurst (1910–1997). . . . In the dark ages before [Hurst’s]
books were written, American legal history was highly formalist; it treated law as a narrow, self-contained little island. . . . Hurst threw open the doors and brought law back
into society . . . . He broke down the barriers between legal history, and general social
and economic history.
LAWRENCE M. FRIEDMAN, AMERICAN LAW IN THE 20TH CENTURY 501 (2002) [hereinafter FRIEDMAN].
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course or seminar here and there, even though in its vast wealth of documented
activity law has much to tell of who we are as a society—of what we value in this
life and what we are willing to do to get it.19 These ideas and attitudes demand a
far more systematic and critical examination, for they have everything to do with
the shape of the legal system and, at but slight remove, of legal education.
I go perhaps a step further, however, in believing that legal history cannot
meaningfully be separated from the history of the society at large. In our instrumental use of law, most things of significance that have happened in this nation
have involved the legal system in one way or another. Law has usually been the
preferred method for formalizing, institutionalizing, or legitimating whatever it
was that people thought needful at particular times. But law in our society has
also been significant for what it didn’t do. A narrow focus on legal history as such
is to risk missing how often law was significant by inaction—by failing to act
when action was arguably called for. The role of law in American society can best
be understood from a history of that society. From a pedagogical standpoint, students cannot fully understand, much less evaluate, the content of substantive
courses without a knowledge of environing context. Hence the need in law school
for a course in American history—not an elective seminar or upper-class offering,
but a required course spanning the entire first year.
In my mind there is a still more urgent reason for such a course, but here bias
enters the picture, and it is just as well to make mine clear at this point. Legal
education focuses primarily on doctrine; in striving for a sterile and detached
learning environment, it deliberately leaves students to make their own individual
decisions about what they will do with their professional lives. In this, law
schools are a little like gun dealers, just selling guns without worrying overmuch
about the uses to which those guns will be put. I believe our aim should be a little
higher. In choosing career paths, our students will find, sooner or later, that they
face a fundamental choice. I think a major goal of legal education should lie in
creating an awareness of this choice and of its implications.
For simplicity’s sake, let me sketch what I mean in very black-and-white
terms. Lawyers can devote themselves to serving those who can afford to pay the
going rate, typically clients whose goal is either to keep what they have or to get
more of it. In this calculus, law is a business like any other and must be run as
such. The bottom line is profit and loss. Time is all lawyers have to sell, and time
is money. The pressure to get the result the client wants is intense, and a great
character of law in this society—its monopoly of legitimate violence and scrutiny of
other forms of compulsion, its constitutionalism, its procedural emphasis, its functions in
allocating resources—gave it a large role in supporting and investigating other institutions of social order.
Id. at 17.
19
As Hurst noted,
For all its frailties and fictions, law operated with force not matched by any other
major institution of social order to press men to define ends and means. Hence its product
of constitutions, statutes, judicial opinions—and, later, administrative rules and orders—
yielded the largest single body of articulated values and value-oriented contrivances in
society.
Id. at 12.
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deal of arduous work, translating into billable hours, is the norm. The rationale is
simple and understandable. Without money coming in, a firm cannot afford to
open its doors. It can serve nobody. The upside of this paradigm is that young
lawyers earn a handsome salary, steadily increasing from year to year with down
the line the prospect of partnership or shareholder status and an even greater share
of the wealth. With money, these lawyers can afford the good life: a nice home,
expensive cars, the best schools for their children, and suchlike. Not the least of
the pluses is the ability to pay off the staggering debt with which so many of today’s students are saddled. But there is a downside to this conventional career
path—one reflected in a growing recognition that many lawyers are unhappy with
their lives, both at the professional and the personal level.20 Despite good salaries,
they seem to find no sense of satisfaction and fulfillment in their work, and the
instances of divorce, substance abuse, even suicide, are much higher among lawyers than in the population generally.21 Something seems to be missing. This evidence should be of concern to those who teach in law schools, but for the most
part it is not. A law school, you are apt to hear, is neither a seminary nor a psychiatrist’s couch.
The alternative lies in a vision of law as a noble profession—one dedicated to
helping those who cannot help themselves, without regard to ability to pay. The
American Bar Association captures this aspiration in one of its ethical canons:
“The basic responsibility for providing legal services for those unable to pay ultimately rests upon the individual lawyer, and personal involvement in the problems of the disadvantaged can be one of the most rewarding experiences in the
life of a lawyer.”22 This certainly proved true in my own experience. I found satisfaction in doing competent work for paying clients, but one soon came to resemble another. What sticks in my mind today from so many years ago are those
whom I was able to help who couldn’t afford to help themselves. This approach is
20
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article quotes David Hall, a professor at Northeastern University School of Law: “ ‘ Despite the
fact that they are successful with earning salaries, lawyers are not seeming satisfied with what they
have to do. They are looking for alternative ways to continue practicing law but in a way where
they can sleep more comfortably at night.’ ”

10

unlikely to change the world in any profound way. But in small, often unnoticed
ways lawyers can make a difference by taking the side of the weak, the poor, the
helpless, or the unpopular. In this way they can keep the ideal of equality and justice alive. This is all they can do, but in the process they may find that they are
living a meaningful life—one that comes as close as possible to that elusive, hardto-define quality we call happiness, at least to a sense of fulfillment and peace of
mind.
No one can generalize meaningfully about the motives that draw people to the
law in the first place, or later to the various forums in which law is practiced. A
legal education can go only so far in influencing the choice that graduates make
about what to do with their lives. But it should at least seek to impart an awareness of choice. And it is certainly not amiss to explore the obligations that come
with the privilege of practicing law. For these purposes there is nothing more
revelatory than a long and searching look at the history of this country. The
United States today is the richest and most powerful nation on earth. But the full
story of how it got that way is in many respects an ugly one. The history being
made today sadly is of a piece as we continue to repeat the mistakes of the past.
Domestically, the country is deeply fractured and the world around us even more
so, in no small part because of our self-serving attempts to influence events. All
one has to do is read the newspapers for confirmation of this gloomy assertion.
The principles upon which America was founded are deeply moving to me. But
on far too many occasions we have failed to live up to those principles. In those
failures of the past is much food for thought—for today, and for the future.
Radical proposals for curricular change, especially in the first year, are usually
looked at askance; and there are bound to be objections to this one.23 One is that
“history” is already an integral part of most substantive courses and will necessarily permeate the minds of students, as if by osmosis, during the course of a semester. This may be true to some extent, but history acquired in this way is apt to be
piecemeal and hence incoherent, and I doubt that the arid casebook summaries of
doctrinal developments over time are what Willard Hurst had in mind when he
spoke of the “ideas and attitudes” that have shaped our character as a nation. A
standard torts course, for example, will dutifully trace the bumpy road from “no
liability without fault” to workers compensation and beyond to the modern conception of strict liability. But there is unlikely to be any mention of the 1930–32
driving of a tunnel through Gauley Mountain in West Virginia by the Rinehart &
Dennis Co. of Charlottesville, Virginia.24 This was an engineering feat in which
the calculated decision was made to speed the work by using dry drilling methods
rather than wet as recommended by the Bureau of Mines, even though the mountain was composed of sandstone containing over 99 percent pure silica. Two thousand men worked on the project for 25 cents an hour, and three-fourths of them
happened to be black. Many of the workers soon developed acute silicosis from
exposure to the dust; 476 died, and a further 1500 deaths were predicted. The
23

There are a variety of strategies for overcoming the difficulties which the structuring and staffing of such a non-traditional course might pose. I leave the details to the imaginations of those
who find the idea itself an appealing one.
24
This account is drawn from PAUL BRODEUR, OUTRAGEOUS MISCONDUCT 18-22 (1985).
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company shrugged off the tragedy, saying that “‘if they killed off those men there
were plenty of other men to be had’” 25—an eminently pragmatic response considering that most of the workers were black and that the country was caught in
the throes of the Great Depression. In the ensuing litigation, the plaintiffs’ attorneys were paid by the defendant to settle 300 damage claims for a total of
$130,000. In a torts course, this occurrence wouldn’t register as a blip on the
screen. But what does it tell us about the character of life in this country?
Another objection rests on the assumption that those who come to law school
are reasonably well educated, already have a working knowledge of the nation’s
history, and, having lived in this society, are amply familiar with the broad social
contexts with which law, at so many critical points, has interacted. This belief,
however, is as chimerical as the one that holds that law students learned to write
before coming to law school. The distinguished Middle East historian Bernard
Lewis put it bluntly: “In current American usage, the phrase ‘that’s history’ is
commonly used to dismiss something as unimportant, of no relevance to current
concerns, and, despite an immense investment in the teaching and writing of history, the general level of historical knowledge in our society is abysmally low.”26
Most law students are in their early twenties, and their view of life has largely
been shaped by television—a medium which prides itself on delivering images of
a world that has no history and whose only real purpose is entertainment.27 Many
see no point in spending time with the nation’s past. The world they see around
25
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them looks normal, and they are naïvely confident that most of the truly egregious
wrongs have long since been righted. They are mainly concerned with where we
go from here. As Joan Didion once remarked of California, “The future always
looks good in the golden land, because no one remembers the past.”28 Today her
comment seems apropos of the nation as a whole. For many students the past
simply doesn’t exist.
Still another objection cuts deeper. It stems from the recognition that the values expressed in our history don’t paint a very flattering picture. And because
those values haven’t changed that much, the past is seen as something of an embarrassment. It’s more comfortable for those of us who teach in law schools to
dwell in the present and take refuge in the niceties and fine distinctions of doctrine, as if the law were a thing apart from the social context that produced it. This
black-box, or law-in-a-vacuum theory of legal education owes much to Christopher Columbus Langdell and the Harvard school of the late nineteenth century.29
Amazingly, this theory still predominates in law schools. Its persistence can be
explained in part because it is helpful in masking the fact that the central concern
of law ought to be the human condition and not the memorization of a lot of
rules.30 It is also supremely congenial, at once cost-effective in allowing individual faculty members to teach large-enrollment classes while leaving ample time
for the writing of the books and law review articles which have become the measure of all things—for schools, their reputation and prestige, and for individual
faculty members, their reputation, rank, and pay. The truth is that the current curricular methodology is geared more to the convenience of those who administer
and teach in law schools than to the needs of students. Where are our priorities?
Without students, law schools would not exist.
And meanwhile, what of the students? They are consigned to three years of
the same mind-numbing thing, a discipline which they endure only because they
must to reach the light at the end of the tunnel—the place they call the “real
world,” a never-never land where they can at least believe things will be different,
and hopefully better. They live in a vacuum, hardly unchanged from that of over a
hundred years ago, a world of very expensive, thousand-page casebooks and their
neatly organized recitals of doctrinal developments, materials virtually guaranteed
to rob the law of its inherent fascination, its human dimension and its environing
context. It is hard to believe that the study of law could be boring, but the current
curricular methodology makes it so.
Most law students as yet have nothing but an imperfect and second-hand sense
of what motivates those whom they will represent. They have no real appreciation
28
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Only in the law schools does the old scholarly order hang on. It is a bit battered and
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Schlegel put it, “that law is about rules.” The professors still give them “a pile of appellate cases to chew on.” In the law schools, the “notion of law as rule is as overwhelming
as the smell of limburger cheese.” Not everybody finds this the most attractive of smells.
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of the infinite ways in which clients can contrive to foul up their lives and the
lives of those around them. Nor have most of them had to confront the fact that
they are human, too, and not immune from the same temptations to which their
clients will have succumbed. Where in the standard curriculum are they invited to
ponder the nature and administration of the world; to reflect on what place a human being endowed with reason has in it; to consider in what their good and evil
consists? Matters of this sort, one hears, more properly belong to the realm of personal philosophy, or perhaps to the soft subjects of psychology, sociology, literature, or religion, with all of which a detached, disinterested, and rigorous discipline like law should have nothing to do.
Obviously, I disagree; and I think that it is here that a study of our history can
make a difference. But it bears remembering that history is an art form—an effort
to paint a picture of a past that can never be fully known. Like any picture, it can
be colored in different ways, and it is usually the winners who get to choose the
colors.31 A history of the United States can depict courageous men and women
fighting for their freedom and then struggling to make a life for themselves on an
“unsettled” continent. It can tell of the wisdom of the founding fathers—their belief that all men were created equal with the right to life, liberty, and the pursuit of
happiness—and their genius in devising a government instituted among a free
people to secure these ends.32 History can dwell on the bloody Civil War fought
to save the Union so that, in the closing words of Abraham Lincoln’s eloquent
Gettysburg Address, “government of the people, by the people, and for the people
shall not perish from the earth.”33 It can boast of the melting pot, our wonderful
tradition of welcoming the tired, poor, and huddled masses yearning to breathe
free.34 It can tell of our bravery and courage in fighting two world wars to make
the world safe for democracy. It can dwell on the wisdom of great leaders and
31
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their role in determining the course of momentous events, and it can recount the
vision, ingenuity, and determination of those who made this nation the richest and
most powerful on earth. It can extol the glories of capitalism—the only possible
bedrock on which a republic like America could be built, a true meritocracy in
which ability and hard work are, ineluctably, amply rewarded.
Or a history can be told from a different perspective. It can paint the grim picture of just how we went about exterminating Native Americans and of their sorrow and misery at the loss of a way of life. It can trace the rise of laissez-faire
capitalism—free markets and near-unfettered freedom to exploit them—and the
enrichment beyond belief of a handful of people at the expense of millions forced
to toil for them for pitiful wages in conditions that exacted a dreadful toll in life,
limb, and health. It can tell of government’s complicity in this enterprise—the
crushing of labor unions and brutal strike-breaking—its alliance with powerful
business interests to suppress all economic systems other than capitalism. It can
recount the inhumane history of racial discrimination that has disgraced this nation from 1619 to the present. Conventional teaching in law schools spends a little
time on Dred Scott v. Sandford,35 Plessy v. Ferguson36 and Brown v. Board of
Education,37 and over night we have become a color-blind society. Almost 400
years of outright slavery and its aftermath of second-class citizenship have magically been made to disappear. Law schools, supposedly concerned with equal justice under law, spend precious little time on what it has meant to be black in
America or on how many policies have been shaped under the dark shadow of
racism.38 One of the public-service commercials used to say that a mind is a terrible thing to waste.39 Could anyone begin to calculate what this nation’s policies
have cost over so many generations in wasted intelligence and ability? And if hatred and prejudice directed relentlessly at one group for almost four centuries can
add up to a sort of death in life—existence without hope or future—would the
numbers not far exceed the six million Jews whom the Germans exterminated in
the killing centers?40 The treatment of blacks throughout most of our history may
not have been genocide in a strict definitional sense, but functionally it has come
to much the same thing.41
35
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History can tell, too, of how women were relegated throughout most of our
past to a similar sort of second-class citizenship with the concomitant wasting of
their talents and abilities; and it can trace their struggle to throw off the shackles
of motherhood and homemaker to achieve something like equality with men.42 It
can tell of our willingness to suppress free speech,43 freedom of the press,44 and
freedom of religion45 when it seemed expedient. It can tell of the overt enthusiasm
with which we rounded up and incarcerated native-born citizens of Japanese ancestry—ostensibly because they were believed to pose a threat to national security
but also because they looked different, were hated and feared by many, and because their businesses and assets were ripe for the plucking at a dime on the dollar.46 In recounting the witch hunts, purges, and the ruination of innocent lives
during the McCarthy era, it can cast in sharp relief our own capacity for evil when
hysteria is loosed in the land.47 And it can trace the lies, deceit, and arrogance of
(c) Deliberately inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
SAMANTHA POWER, “A PROBLEM FROM HELL: AMERICA AND THE AGE OF GENOCIDE 42 (2002).
42
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power which led America to betray herself in Vietnam.48 Surely those who know
this history must be moved to ask whence comes our moral authority today to impose our version of freedom and democracy on the rest of the world—perhaps
even to question just how free and democratic this society really is.49
History can also tell of how this nation essentially did nothing while millions
of people around the world were slaughtered in genocides. It was this nation that
took the lead in forming the United Nations after World War II. It was this nation
that took the lead in bringing the surviving Nazi leaders to justice for their perpetration of crimes against humanity. Robert Jackson, a sitting Justice of the United
States Supreme Court, served as chief prosecutor at the Nuremberg trials. If any
nation could be expected to speak out against and try to stop wanton and insensate
killing on a massive scale, it should have been this one. But like most of the rest
of the world, we did nothing.50

48
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It is this side of our history, I think, that needs to be told. The controversial
historian Howard Zinn takes this point of view in his A People’s History of the
United States.51 Zinn makes his bias very clear:
“History is the memory of states,” wrote Henry Kissinger in his first book, A World
Restored, in which he proceeded to tell the history of nineteenth-century Europe from the
viewpoint of the leaders of Austria and England, ignoring the millions who suffered from
those statesmen’s policies. . . . But for factory workers in England, farmers in France,
colored people in Asia and Africa, women and children everywhere except in the upper
classes, it was a world of conquest, violence, hunger, exploitation—a world not restored
but disintegrated.
My viewpoint, in telling the history of the United States, is different: that we must
not accept the memory of states as our own. Nations are not communities and never have
been. The history of any country, presented as the history of a family, conceals fierce
conflicts of interest (sometimes exploding, more often repressed) between conquerors
and conquered, masters and slaves, capitalists and workers, dominators and dominated in
race and sex. And in such a world of conflict, a world of victims and executioners, it is
the job of thinking people, as Albert Camus suggested, not to be on the side of the executioners.52

He writes from the perspective of those who might be called the losers, and while
remaining faithful to the known record, allows us to see, as few historians do, the
price exacted for America’s rise to world prominence. He explores the dark side
of the American experience—a side often cursorily mentioned in the more conventional treatments with their emphasis on great men and their deeds and the
happening of momentous events. After recounting the ruthless genocide of the
many millions who were already here when Columbus “discovered” the Americas—a genocide perpetrated by Columbus himself, the Spaniards who followed,
and the Puritans53—Zinn puts two critical questions: “[w]as all this bloodshed and
There is a pathetic and cynical footnote to this long history of inaction. The word “genocide”
itself was coined during the 1940s by a Jewish survivor of the Holocaust, a lawyer named Raphael
Lemkin, whose tireless efforts were instrumental in the drafting and eventual adoption by the UN
General Assembly of the 1948 Convention on the Prevention and Punishment of the Crime of
Genocide. By 1950, the requisite twenty nations had ratified the treaty, making genocide an international crime. See SAMANTHA POWER, supra, at 17-78. But despite President Truman’s urging,
the treaty stalled in the Senate and languished there until 1986. Almost alone, Senator William
Proxmire spoke out against the shame of inaction, delivering daily speeches that would eventually
total 3,211 over 19 years, from 1967 to 1986. Only when President Reagan was caught in an unexpected and embarrassing outcry at his projected stop at a German cemetery where SS soldiers
were buried among the German war dead did he seek to bolster his credibility by urging the Senate
to act. With Reagan’s support, the treaty was finally ratified, but with one crucial reservation. Before the United States could be prosecuted in the International Court of Justice, the president
would have to consent to jurisdiction. This opt-out clause of course gave other nations a perfect
excuse for refusing to submit to ICJ jurisdiction. There was the usual fear of ceding any part of our
sovereignty to other nations, and Southern senators argued that the United States might be hauled
before the ICJ for its treatment of Native Americans and blacks—a patently absurd argument since
the treaty, which became effective in 1951, was not retroactive. See id. at 61-85; 155-69. This
sorry story of dithering captures in exquisite microcosm our history of arrogance, self-interest, and
hypocrisy.
51
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deceit . . . a necessity for the human race to progress from savagery to civilization? . . . [H]ow can the judgment be made if the benefits and losses cannot be
balanced because the losses are either unmentioned or mentioned quickly?”54
How, indeed? Students cannot begin to think about how they ought to live
and to what uses they ought to put the law without a knowledge of the nation’s
past. Oliver Wendell Holmes said that the life of the law has been experience.55
What is experience but an account of the felt necessities of particular times—a
history, in other words? In a history fully told, students will find much that is
shocking and dismaying. They will find a tale of almost unbroken suffering, misery, pain, violence, and death—ongoing, regrettably, to this day. They may well
find a guide for how not to live their lives; for it is a truism that those who cannot
learn from the past are doomed to repeat it.
III. THE IDEAS AND ATTITUDES SHAPING THE CHARACTER OF LIFE
IN THE UNITED STATES
The “ideas and attitudes that have given character to life in the United
States”56 can be summed up in two words— physical dominance. The philosopher
Gary Zukav writes that human beings have evolved until now by “exploring
physical reality with . . . [their] five senses.”57 In this way of experiencing the
world, he says, “physical survival appears to be the fundamental criterion of evolution because no other kind of evolution is detectable. It is from this point of
view that ‘survival of the fittest’ appears to be synonymous with evolution, and
physical dominance appears to characterize advanced evolution.”58 What Zukav
describes is the law of the jungle. Throughout history the vast majority of human
beings have chosen to live by the seemingly ineluctable first principle of survival.
Physical dominance requires power—the ability by wit, strength, or hard work
to control the surrounding environment and all others, human and non-human,
who inhabit it. Zukav calls this kind of power “external power” because it “is
power over what can be felt, smelled, tasted, heard or seen.”59 External power, he
writes,
can be acquired or lost, as in the stock market or an election. It can be bought or stolen,
transferred or inherited. It is thought of as something that can be gotten from someone
else, or somewhere else. One person’s gain of external power is perceived as another person’s loss. The result of seeing power as external is violence and destruction. . . .
....
Money is a symbol of external power. Those who have the most money have the
most ability to control their environment and those within it . . . . Money is acquired, lost,
stolen, inherited and fought for. Education, social status, fame, and things that are owned,
if we derive a sense of increased security from them, are symbols of external power.
Anything we fear to lose—a home, a car, an attractive body, an agile mind, a deep belief—is a symbol of external power. What we fear is an increase in our vulnerability. This
54
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results from seeing power as external.
When power is seen as external, the hierarchies of our social, economic and political
structures, as well as the hierarchies of the Universe, appear as indicators of who has
power and who does not. Those at the top appear to have the most power and, therefore,
to be the most valuable and the least vulnerable. . . . All perceptions of lesser and greater
personal value result from the perception of power as external.
Competition for external power lies at the heart of all violence. . . .
The perception of power as external splinters the psyche, whether it is the psyche of
the individual, the community, the nation, or the world. There is no difference between
acute schizophrenia and a world at war. There is no difference between the agony of a
splintered soul and the agony of a splintered nation. When a husband and a wife compete
for power, they engage the same dynamic that humans of one race do when they fear humans of another race.
From these dynamics, we formed our present understanding of evolution as a process
of ever-increasing ability to dominate the environment and each other.60

The United States today is the richest and most powerful nation on earth. We
got that way by carrying what Zukav mordantly calls the appearance of advanced
evolution to a new level. In the primordial drive to survive, we are hardly unique;
but we may be unique in the extent to which we have succeeded. The rise to the
top was extraordinarily rapid—a mere two hundred years. Perhaps no other nation
ever devoted itself so single-mindedly to achieving physical dominance over the
material world, and no other has acquired so much external power. Most of us see
this as natural enough. Yet the point Zukav seeks to drive home is that the cost of
living this way is pain, suffering, misery, violence, and death.
All of recorded history bears witness to his assertions, but one need look no
further than the twentieth century for eloquent confirmation. In this period alone
the nation-states of the world inflicted more unnecessary death than in the whole
prior history of the human race. More than two hundred million human beings
died before their time as the result of “state action”—wars, internecine strife, deliberate starvation, ethnic cleansing, genocide.61 And no one could begin to
reckon the sum total of pain, misery, and suffering that went along with all this
calculated death. This is the central reality of our time. It is a reality, I believe,
that must be relived again and again in all its excruciatingly painful detail until the
enormity of all the slaughter and suffering sinks in and someone finally cries out,
“Enough.” There is a choice here, too—perhaps the most fundamental of choices.
For as Zinn warns, “[I]n a world of victims and executioners, it is the job of thinking people . . . not to be on the side of the executioners.”62
Zinn’s point ricochets off many students. They are young. Unthreatened, sequestered and secure in their artificial house of words, they see no reason to
summon the imagination necessary to let the reality of so much slaughter and suf60
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fering sink into the marrow of their bones. They have been nurtured, after all, in a
society which markets violence, bloodshed, and death as entertainment—so pervasively, so relentlessly, that the line between the real and the virtual hardly exists
anymore. The Great War—“The Flanders mud, the slime of putrefying bodies.
The accusing sunken eyesockets trodden in the trench floor. The gargled pink
froth, and an all-pervading smell.”63 The firebombing of Hamburg by British and
American bombers on the night of July 28, 1943, causing a cyclonic firestorm
which destroyed the city and much of its civilian population. In the aftermath, the
dead could be reached “only with flamethrowers, so densely did the flies swarm
around them, and so thick were the floors and steps of the cellars with slippery
finger-length maggots.”64 The dreaded selection process on the railroad platform
at Auschwitz, the casual life-or-death gesture of the SS doctors, nach links or
nach rechts.65 The fetid jungles of Vietnam, in which American soldiers fought
and died for nothing.66 The killing fields of Cambodia, the rape and murder in
Rwanda.67 Talk about such things is apt to evoke yawns. They’ve seen it all before, usually in glorious color. No one really gets killed or shattered in wars on
the big screen and television, which is all most of them know about it. Wars are
terrible in a way that words or images can never fully convey.68 Talk to those who
have been there.69 Talk to Cindy Sheehan, whom the president wouldn’t talk to.70
Wars are started by politicians but never fought by them.71 This in itself should
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tell us something.
In her last essay for The New Yorker, Susan Sontag meditated at length on the
inadequacy of photographs to convey the horror of war. She ended with these
lines:
These dead are supremely uninterested in the living: in those who took their lives, in witnesses—or in us. Why should they seek our gaze? What would they have to say to us?
“We”—this “we” is everyone who has never experienced anything like what they went
through—don’t understand. We don’t get it. We truly can’t imagine what it was like. We
can’t imagine how dreadful, how terrifying war is—and how normal it becomes. Can’t
understand, can’t imagine. That’s what every soldier, and every journalist and aid worker
and independent observer who has put in time under fire and had the luck to elude the
death that struck down others nearby, stubbornly feels. And they are right.72

Perhaps there is no substitute for the actual experience of war. But a stimulated
imagination is a powerful thing; I don’t think Sontag would disparage the effort to
try to imagine—and perhaps to conclude that war is just not worth the cost. That,
after all, is the point of her essay.
The United States today is the world’s only superpower. To most law students, it seems natural that we should use this overwhelming power to exact revenge for the horror of September 11th—one historical event, at least, that is cemented in their minds. It seems natural to some that we should use it to shape the
behavior of other nations to our liking. Law school, after all, is all about learning
how to exert power over others. And it is all the easier for them to think this way
since someone else—a pathetically small sliver of Americans, our all-volunteer
military—will have to do the fighting while they sit safely at home, following the
action, if at all, on Fox News or CNN.73 Perhaps only the reinstitution of the
draft—compulsory military service, without deferments—could bring home to
them what the novelist E.L. Doctorow meant in his eloquent condemnation of
George Bush and his war of choice in Iraq: “He wanted to go to war,” Doctorow
writes, “and he did. He had not the mind to perceive the costs of war, or to listen
to those who knew those costs. He did not understand that you do not go to war
when it is one of the options but when it is the only option; you go not because
you want to but because you have to.”74 Doctorow’s indictment of Bush is scathing:
But this president does not know what death is. He hasn’t the mind for it. You see him
joking with the press, peering under the table for the weapons of mass destruction he
can’t seem to find, you see him at rallies strutting up to the stage in shirt sleeves to the
roar of the carefully screened crowd, smiling and waving, triumphant, a he-man.
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He does not mourn. He doesn’t understand why he should mourn. He is satisfied during
the course of a speech written for him to look solemn for a moment and speak of the
brave young Americans who made the ultimate sacrifice for their country.
But you study him, you look into his eyes and know he dissembles an emotion which he
does not feel in the depths of his being because he has no capacity for it. He does not feel
a personal responsibility for the 1,000 dead young men and women who wanted to be
what they could be.75

To attempt to make real the magnitude of so much bloodshed and suffering
may be a feckless endeavor. Yet I think the effort has to made. Confronting this
history and the part we have played in it casts in sharp relief our seemingly innate
need to control the material world and inevitably forces the question whether all
the pain, suffering, and death has been worth it. And it is a useful point of departure for looking at how America has chosen to define itself by physical dominance.
Some dismiss war as too aberrational to serve as a guide to the American
character. Perhaps they have in mind a well-defined event like World War II,
which began for us in 1941 and ended decisively in 1945, a war we had no choice
but to fight. They overlook the fact that America is almost always at “war”—that
the word itself is a metaphor for the way we understand life: the War on Alcohol,
the Cold War, the War on Crime, the War on Poverty, the War on Drugs, and now
the War on Terror. If there’s no “real” war ready to hand, we invent one. We need
war. We need an enemy—someone we can call the “other,” a “they.” The most
obvious thing about the obvious, Willard Hurst used to say, is that it’s likely to be
overlooked. And that is how deeply embedded in our psyches the we–they dichotomy is: nobody notices it. In the depths of our being we need somebody or
something to fight against. It is how we define and experience ourselves.
Look at our mania for sports. It is competition where all that matters is winning. Look at the national frenzy to devise a system that will produce a “true” national champion in college football, and at the lengths to which athletes are willing to go to win—blood doping, the pervasive use of steroids and other performance-enhancing drugs. Even our children aren’t exempt: parents tell their little
leaguers that it’s only a game, to just have fun, but the first thing they want to
know at the end of the day is who won.76 Look at our politics, where the stakes
are unabashedly dominance and control, and where governance in the public interest, to the extent it exists, seems like an afterthought to campaign financing and
the fight for reëlection. Look at America’s vast corporate empire, where competi75
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tion is the norm and winning is measured by the price of a company’s stock, enhanced as necessary by downsizing, shutting or relocating plants; by outsourcing
jobs and firing employees; and by the cynical use of deceptive accounting practices to misrepresent a company’s financial condition. And look at our adversarial
legal system, which has not progressed much beyond the trial-by-combat mentality of the middle ages. Lawyer-surrogates come into court with their swords
drawn and fight to the death. It isn’t a game. It’s real life in deadly earnest. We
are taught to revere drive and ambition—the impulse to be the best, to get ahead,
to win. School is supposed to be about learning, but all anyone really cares about
are grades and scores, and the intensity of the competition rivals that of corporate
board rooms.77 Look at law schools. Everyone knows that class standing determines the jobs that graduates can realistically compete for, and so legal education
transmogrifies from a learning experience into a foot race. Only those in the top
ten percent think this is how it should be.
Seldom asked is why this way of living seems so intuitively right. Why do we
seek power over the environment that surrounds us and those who inhabit it? We
all have a basic instinct for the society and companionship of others; we want and
need other people and could hardly imagine life without them. But those upon
whom we rely or with whom we interact in our daily lives don’t always behave as
we think they should. Think of all those who at some time or other have disappointed you: parents, siblings, children, spouses, lovers, roommates, friends,
classmates, teachers, bosses, co-workers, agencies and institutions. The common
reaction to their shortcomings is anger, a powerful emotion that makes us shout,
argue, or protest vehemently. Anger fills us with righteous indignation. Frequently, and crucially, it gives rise to the powerful urge to retaliate, to strike back,
often with violence.78 Acting on anger is the polar opposite of Christ’s injunction
to turn the other cheek.
Most of us understand anger on the large stage—the almost universal reaction
to the attacks of September 11th, for example. What we are prone to overlook in
the glare of headlines, however, is how the same impulse infects our daily lives.
Children are physically abused by angry parents. Spousal disagreements end in
violence. Pro-lifers bomb abortion clinics and murder doctors. On the street the
slightest disrespect is answered with gunfire. More and more people carry guns,
and state laws are increasingly liberalizing their use: a neighbor settles a petty dispute over garbage bags with a gun. Commonplace road rage ends in gun battles.
Children bring guns to school and sometimes use them. Our prison system, with
the largest population in the world, is a paradigm of revenge: we vent out anger at
those who have broken our rules with draconian mandatory minimum sentences,
77

See, e.g., Eugenie Allen, Harvard or Bust, N.Y. TIMES, Aug. 6, 2006 (online ed.) (reviewing
ALEXANDRA ROBBINS, THE OVERACHIEVERS: THE SECRET LIVES OF DRIVEN KIDS (2006)) (high
school students buckling under pressure to be perfect); Margaret Talbot, Best in Class, THE NEW
YORKER, June 6, 2005, at 38 (vicious competition among high-school students for valedictorian).
78
Franz Kafka captures the universality of this impulse in his cryptic short story “A Fratricide.”
See FRANZ KAFKA, A Fratricide, in SELECTED SHORT STORIES OF FRANZ KAFKA 165-67 (Willa
Muir & Edwin Muir trans., Modern Library ed. 1952) (“The bliss of murder! The relief, the soaring ecstasy from the shedding of another’s blood!”). Id. at 167.

24

and in extreme cases we execute. Children turn to drugs or other dysfunctional
behavior to strike back at a world that in some way has disappointed them.
If argument gains nothing, if retaliation is either impossible, impractical, or
impolitic, then we internalize anger in the form of resentments. Resentments are a
bitter, festering, and corrosive emotion we carry within us like so much stomach
acid. We lie awake at night, tossing and turning and running scenarios of revenge
and vindication through our heads. We punish ourselves because we can’t punish
somebody else. Resentments are not only the more common form of anger but in
a way the more pernicious. Acting on anger may bring momentary relief—a catharsis of sorts, a vindication. But resentments, in their nature, can’t be satisfied.
They become the proverbial chip on the shoulder, coloring not only the way we
see the object of our ire but the rest of the world too. They predispose us to look
for the things that are wrong with that world, to fixate on and criticize the faults,
foibles, and shortcomings of others, to perceive slights where none were intended.
Consumed with resentments, we find it easy to overlook our own shortcomings—
an introspection that if honestly undertaken might reveal that those who hurt us
have done so because we, ourselves, did something to them. You can see, for example, the resentments in students whom the system hasn’t labeled the best and
the brightest. They’ve been indelibly marked as mediocre or worse, and they react
in the only way they can—by becoming indifferent to learning. Whatever enthusiasm they came with is gone, killed by the pernicious power of grades.
Power is so intuitively compelling because it enables us to deal with the unpleasant emotions of anger and resentment. With enough power we can arrange
life to suit ourselves. We can compel others to behave as we think they should.
Power, like a drug, is addictive. A little sets up the craving for more, and there is
no such thing as enough. Power is also the way we deal with fear—the sick, sinking feeling, the ache in the gut, that comes when our physical or emotional security is threatened, when we think we’re going to lose something we have or not
get something we want. In America, the most conspicuous form of power is
money. Money holds out the illusion that we can buy physical and emotional security. With money we can separate ourselves from those who annoy or offend or
would take what we have. With money we can live in a gated community or in a
penthouse condominium, sealed off and safe from the rabble. We can afford the
finer things of life—prestigious cars, a luxurious home, the best schools for our
children, travel abroad, the best restaurants, the finest wines, all the amusements
and diversionary toys and gadgets our hearts desire. With money we can hire the
best attorneys as surrogates in our battle with life. We can command the respect,
obedience, and adulation of others. We can buy substances that artificially soften
the world and make it seem for a time like a less threatening place. With enough
money we can create the illusion of immortality and allay the ultimate fear—the
fear of death. Pursuing the things of the world can distract us from thinking about
death; cosmetic surgery and personal trainers can restructure our bodies to simulate eternal youth; expensive, state-of-the-art medical care can prolong life itself.
Money gives a certain substance to the illusion of security. And in American society, money has long been the common denominator, the outward indicator of
status and worth, of who has power and who does not.
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For the past several hundred years Western civilization has devoted itself at an
accelerating pace to the twin principles of maximizing pleasure and minimizing
pain, relying chiefly on science and technology to achieve these goals.79 Somewhere along the line—conventionally dated to Nietzsche in the late nineteenth
century—God died.80 For many in the Western world he became an irrelevancy:
no longer an all-loving, all-knowing, felt presence, but someone who, if he exists
at all, is very far away and not overly concerned with us and our frantic scramble
to wrest happiness and satisfaction out of life. We are left alone to create meaning
and purpose from sheer activity: to prove that we matter simply because we exist.
That God’s “death” should have occurred during the full flowering of the industrial revolution in the late 1800s was hardly coincidence.
Americans, for the most part, reject the notion that God is dead. And yet in the
quest for physical dominance, in the fierce competition for power and money, in
the pursuit of pleasure and the avoidance of pain, our experience stands as the
paradigm. But the fruits of all this activity—the stunning scientific and technological achievements, the material prosperity—seem to have brought not happiness and satisfaction so much as an uneasy sense of how dependent we have become on forces we no longer understand and cannot control. The British economist-philosopher E. F. Schumacher put it succinctly: “Every increase of needs
tends to increase one’s dependence on outside forces over which one cannot have
control, and therefore increases existential fear.”81 Our “needs” have increased
exponentially. We need things today that humanity somehow did without for most
of its history. We cannot imagine life without electric power, cars, television,
computers, cellphones, air travel, air conditioning, and myriad other so-called
modern conveniences. Yet when anything malfunctions, none of us has the slight79
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est idea what to do about it: we are helpless when the power fails, when cars
won’t start, when cellphones die, when computers crash. It’s not just a matter
anymore of going to the woodshed for a fresh supply of kerosene.82 Existential
fear is undifferentiated fear: a deep-seated, persistent sensation of anxiety and insecurity. The uneasy sense that we are living precariously, in houses built on sand,
is what Schumacher is talking about. He is drawing attention to a paradox: that
the more we look for security in things, the less of it we have.
These are hardly novel observations. The world’s great religious and spiritual
leaders have long warned of the emptiness and futility of living lives dedicated to
the pursuit of power. But if this is wisdom, it is wisdom that the United States,
preëminently, has chosen not to heed. Instead, as a nation, we have devoted ourselves to the path of physical dominance, apparently in the belief that physical
dominance characterizes advanced evolution. Yet what advance is there in this
over the mentality of the cave and the jungle? What happened to the other side of
the coin: to love, compassion, kindness, generosity, trust, forgiveness, and tolerance? To unselfishness, altruism, and self-sacrifice? Some number of the diverse
people who populate this country actually believe in and try to practice these virtues in their daily lives. Their countless little acts of decency, kindness, and selfsacrifice rarely make the news. There are certainly many who still want to believe
in the nation’s founding principles—in freedom, equality, and justice—but their
voices have been stifled or muted. For in the way this nation has chosen to structure itself, the kindness, generosity, decency, idealism, and courage of the American people have been lost—squandered or dissipated by two powerful forces:
capitalism and the siren song of empire.
Capitalism is probably the only economic system imaginable for a nation
dedicated to the proposition that all men are created equal and endowed by their
creator with the right to life, liberty, and the pursuit of happiness.83 In theory,
capitalism frees the human spirit to create its own destiny. It rewards talent, vision, intelligence, hard work, risk-taking, and innovation.84 As the Washington
Post said in an editorial, this nation, “[l]acking a unifying religion, ethnicity or
even language . . . is held together by an appealing faith: that anyone who works
hard and plays by the rules can attain the American dream, sharing the fruits of
economic progress.”85 But the editorial is not a paean to capitalism; it is rather a
sharp criticism of the way in which its practice has so sharply diverged from theory, particularly as reflected in the vast disparities of wealth it has created.86 As82
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serting that “[t]he gap between the rich and everybody else in this country is fast
becoming an unbridgeable chasm,”87 Bob Herbert, an astute op-ed columnist for
the New York Times, notes that “[f]or every additional dollar earned by the bottom
90 percent of the population between 1950 and 1970, those in the top 0.01 percent
earned an additional $162” while “[f]or every additional dollar earned by the bottom 90 percent between 1990 and 2002 . . . each taxpayer in that top bracket
brought in an extra $18,000.”88 He adds perspective to these striking numbers:
A big problem, of course, is that American workers have been hurting badly for years.
Revolutionary improvements in technology, increasingly globalized trade, the competition of low-wage workers overseas and increased immigration here at home, the decline
of manufacturing, the weakening of the labor movement, outsourcing and numerous other
factors have left American workers with very little leverage to use against employers.
Many in the middle class are mortgaged to the hilt, maxed out on credit cards and fearful
to the point of trembling that all they’ve worked for might vanish in a downsized minute.
....
The American dream was about expanding opportunities and widely shared prosperity.
Now we have older people and college grads replacing people near the bottom in jobs
that offer low pay, no pensions, no health insurance and no vacations.89

Nothing in capitalist theory speaks to how the fruits of economic progress should
be shared; capitalism is an economic system, not a moral code. But in practice it
has proved to be a compliant handmaiden to a privileged few whose aim is the
acquisition of ever-increasing power and wealth. The American dream has been
exposed as just that—a dream.
What does it signify to be the richest country on earth if the vast bulk of its
wealth is concentrated in the hands of just a few people;90 if 40 million Americans
87

See Bob Herbert, The Mobility Myth, N.Y. TIMES, June 6, 2005 (online ed.). In The Rising Tide,
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mobility, these figures also suggest that the socioeconomic class from which one starts has a good
to do with where one ends up. Elizabeth Kolbert notes, for example, that “only three per cent of
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of education, jobs, and income put them in the bottom socioeconomic quarter. Seventy-four per
cent come from the top quarter. More startling, recruitment of minority and low-income students
actually fell in recent years.” Elizabeth Kolbert, Top of the Class, THE NEW YORKER, Oct. 2, 2006,
at 35, 35.
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radical.com/dsep/wealth-distribution.htm. Since these date were published, the divide has widened
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eke out an existence at or below the poverty level;91 if the so-called middle class
has seen only minuscule increases in real income while the very rich have grown
obscenely richer;92 if such a rich nation cannot bestir itself to provide national
health insurance for its people;93 if company after company is defaulting, in one
way or another, on promises of health and retirement benefits for employees;94
and if many of our great corporations are laying off workers, closing plants, outsourcing operations, or moving outright to other countries where labor is cheaper
and environmental and safety regulations virtually non-existent?95
The answer to any of these questions is simple. This is how our version of
capitalism works. Capitalism has obviously given us a standard of living inconceivable to most of the world’s people. But the lifestyle we take for granted has
come with a staggering price. With less than five per cent of the world’s popula-

2003, the top 1 percent of households owned 57.5 percent of corporate wealth, up by 53.4 percent
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tion, we consume nearly thirty per cent of the world’s resources.96 We have destroyed or polluted our own environment along with that of other nations whose
resources we have exploited.97 Economic self-interest has again and again dictated foreign-policy decisions that have returned to haunt us. We have supported
tyrannical and despotic regimes, hated by their own peoples, if they are
“friendly”—a neologism meaning useful to us, either as consumers of our products, suppliers of goods and raw materials, or allies of some sort in whatever war
we happen to be waging at the moment.98 The invasion of Iraq, some have openly
said, was all about oil.99 We are not only the chief producer of greenhouse gases,
a major contributor to an unprecedented global warming, but the most feckless in
doing anything about it.100 Selfish behavior in preserving and enhancing our way
of life has made us feared and hated around the world.
96
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This is today. But that we would come to such a pass is there to be read in our
history. Standard accounts of America’s rise tend to emphasize our considerable
industrial and technological achievements and ever-improving material prosperity
while minimizing the cost. They seldom dwell on the great alliance between government and powerful corporate interests that tolerated well into the twentieth
century some of the most barbaric working conditions on earth. Consider again
the early 1930s Gauley Mountain tragedy described above,101 or read the shocking
details of the 1911 Triangle Shirtwaist fire in New York City in which 146 workers, most of them young Jewish or Italian women, were killed because exit doors
were locked to prevent theft.102 Yet in 1918, the Supreme Court could deny Congress the power under the commerce clause to fix the minimum age for employing children in factories.103 The harbinger of a binge of decisions in this vein, extending roughly from 1900 to 1937 and openly friendly to employers and thus to
large and powerful business interests, was the 1897 decision in Allgeyer v. Louisiana.104 There the Court said that the right to make contracts was part of the “liberty” protected by the due process clause.105 This concept soon resurfaced in the
Court’s 1905 decision in Lochner v. New York,106 which declared unconstitutional
on freedom-of-contract grounds a state statute limiting hours of work.107
These decisions legitimized the freedom of employers to fix wages, hours, and
working conditions on their own terms. In the richest country on earth,
[a]s late as 1900, 70 per cent of the industrial workers in the country worked ten hours or
more each day, and ten years later only 8 per cent were on an eight-hour day. In many industries, the hours were shockingly long: the steel industry had a twelve-hour day and a
seven-day week, a schedule maintained for many steel workers until 1923. Hours in the
textile industry ranged from 60 to 84 a week, even for the women and little children who
constituted a large part of the working force. The wage situation was not much better.
From 1880 to 1910 the unskilled laborer commonly earned less than $10 a week and the
skilled worker rarely more than $20 . . . . During the whole of this 30-year period [1880–
1910] the average annual family income of industrial workers was never more than $650,
or of farm laborers more than $400, figures considerably below that fixed as necessary
for a decent standard of living.108

At the same time, the decreasing need for skilled workers in the new massproduction industrial setting meant that just about any immigrant off the street
administration’s hostility to environmental measures and its head-in-the-sand posture in relation to
the problem. She accuses this nation of retreating “into ever narrower and more destructive forms
of self-interest” and concludes with a chilling observation: “It may seem impossible to imagine
that a technologically advanced society could choose, in essence, to destroy itself, but that is what
we are now in the process of doing.” Id., May 9, 2005, at 63 (pt. III).
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would do; wages reflected this reality, increasing the divide between the rich and
the poor. Statistics from 1890 give some indication of the vast disparity in wealth
which our version of capitalism produced. They show that 75 percent of the nation’s wealth was concentrated in the hands of one percent of its families, 80 percent in the hands of slightly more than 10 percent.109
Conventional histories don’t linger on the millions of workers—men, women,
and pathetically children—who toiled for a pittance in the coal and iron mines,
textile mills, foundries, steel mills, and sweat shops, often twelve hours a day,
seven days a week. Nor is much said of the thousands who were either killed outright or maimed or ruined in health by unsafe working conditions, then callously
discarded while the legal system looked the other way.110 Law students learn little
of the full extent to which a supposedly representative government, with its legitimate monopoly of force and a complicit legal system, threw its massive
weight behind the interests of business. Every competing economic theory was
ruthlessly suppressed. Communism, socialism, syndicalism, and anarchism—
these were movements of class warfare, the protest and outrage of vast numbers
of workers against inhumane working conditions and the grossly unequal distribution of the fruits of economic progress. These movements originated in Europe in
the latter half of the 19th century.111 The anarchist movement burned itself into
109
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the American public mind with the assassination of President William McKinley
in 1901 by a probably deranged Leon Czolgosz, who claimed to have been influenced by the speeches of the radical anarchist Emma Goldman. Czolgosz was
promptly executed, and Goldman eventually deported. The socialist movement
was emasculated at every turn: strikes were broken, unions crushed, and labor
leaders imprisoned or deported. What does anyone know today of the great strike
of 1877,112 the Haymarket tragedy,113 the strike at the Homestead works of the
Carnegie Steel Corporation,114 or the Pullman strike?115 To understand this history
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is to understand just how great the divide was between the few who owned the
means of production and the many who had no choice but to toil for them. It is
also to understand what our version of capitalism cost in human life and limb.
In the name of free enterprise and open markets, government presided benignly over the formation of great combinations of private capital. By the end of
the nineteenth century, John D. Rockefeller had monopolized the oil industry, becoming in the process the richest man on earth; the E.C. Knight Company controlled 98 percent of the nation’s sugar; the financier J.P. Morgan combined many
of the railroad companies, then bought the Carnegie Steel Corporation and
merged it with other companies to create United States Steel, the nation’s largest
corporation; Washington Duke’s American Tobacco Company monopolized the
manufacture and marketing of tobacco products; and Armour and Swift between
them controlled meat production and distribution in the nation.116 This was the
fabled Golden Age of capitalism—an era in which the interests of government
and the interests of big business were virtually indistinguishable. It was an era,
too, that validated John Jay’s famous maxim that “[t]he people who own the
country ought to govern it.”117 In fact, they did. Those who ruled corporate empires were powerful enough to see to it that only like-minded men were elected to
high office.118
Nothing, it seemed, could stand in the way of the progress and prosperity
promised by the industrial and technological revolution that blossomed in this nation in the late nineteenth and early twentieth centuries. Concern for the human
and environmental costs of such exponential growth was deferred to another day,
and the few cases that students read from this era offer little more than rationalizations for all this activity. Judges, too, had an active stake in progress and prosperity. But then came the interregnum—a period spanning the years from roughly
1930 to 1970. The cause was the Great Depression, the worst in the nation’s hisPinkerton detectives—to break picket lines; the permanent replacement of striking workers with
scabs; and the lockout.
116
Congress was not entirely indifferent to the mounting protest of its constituents. In 1877 it created the Interstate Commerce Commission to regulate the railroad industry, with a particular eye
to collusive and discriminatory rate fixing. In 1890 it enacted the Sherman Anti-trust Act, which,
despite its sweeping language, was largely emasculated by the courts in its early years. The Pure
Food and Drug Act of 1906 was a response to a public shocked and sickened by Upton Sinclair’s
depiction of conditions in the meat-packing industry in his novel The Jungle. Some of the great
corporations, of course, were eventually forced to disaggregate.
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tory, which began with the stock market crash in 1929. In 1932, the political
house was swept clean: Franklin Roosevelt, a Democrat, became president and
promptly set about implementing his New Deal.119 Roosevelt was hardly antibusiness, as his critics sometimes claim; but he believed that government did not
exist solely for the benefit of America’s corporate empire; he believed it also had
an obligation to help those in need.120 Out of this period grew the regulatory state
that we know today—a vast federal bureaucracy with its myriad of administrative
agencies charged with ensuring financial stability, public health and safety, the
rights of workers, safe working conditions, equal employment opportunity, and
environmental protection. Some of the worst abuses that an unregulated society
had tolerated were curbed, but what was to have been the crowning achievement—Lyndon Johnson’s vision, during the 1960s, of carrying the spirit of the
New Deal further and creating a Great Society without racial discrimination or
poverty—foundered on his commitment to the disastrous war in Vietnam.121 The
legacy of this era was Big Government, anathema to conservatives and the Republicans who speak for them, but so much a part of the landscape that it could
not easily be dismantled. In 1980, with the election of Ronald Reagan as president, the pendulum began to swing the other way. After a forty-year diaspora, Republicans gradually regained power, capturing both houses of Congress in 1994
and electing George W. Bush as president in 2000. They have not succeeded in
getting rid of the regulatory state—often contemptuously called “the welfare
state” by conservatives—but they have enfeebled it at every opportunity.122 The
119
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stated goal of administration policy, as Frank Rich puts it in a critical editorial, “was to deliver
‘high-quality services to our citizens at the lowest cost.’ ” Instead, Rich says, “The result was low122
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interests of corporate America have once again come to the fore. Looking at the
country and its governance today, a dispassionate observer might say that the second Golden Age of capitalism, American style, has been ushered in with a vengeance unparalleled in history.
Students cannot understand what is happening today without a knowledge of
this history. They cannot understand what the great debate is all about—why the
nation is so evenly and bitterly divided between, for want of more descriptive
terms, conservatives and liberals. They cannot grasp what is at stake. These remarks are not meant as political propaganda. Obviously roughly half of the country approves of the present course. We deal here with a very fundamental value
judgment to which there is neither a right nor a wrong answer. My concern is that
whatever answer students give be an informed one. It should know the trade-offs
in death, injury, misery, and suffering which an unfettered market-economy philosophy has exacted. Capitalism is not an economic theory of selfishness and
greed as its critics sometimes assert. But it does offer an ideal playing field for a
people committed to the path of physical dominance. An article of faith in the corporate world is that businesses either grow or die. As our economy expanded, it
quality services at high cost: the creation of a shadow government of private companies rife with
incompetence and corruption.” See Frank Rich, The Road From K Street to Yusufiya, N.Y. TIMES,
June 25, 2006 (online ed.). This philosophical side of governance is temperamentally more inclined either to do nothing, see, e.g., Elizabeth Kolbert, supra note XX (global warming); to underfund or muzzle agencies, see, e.g., Thomas L. Friedman, C.E.O.’s, M.I.A, NEW YORK TIMES,
May 25, 2005 (online ed.); Andrew C. Revkin, Climate Expert Says NASA Tried to Silence Him,
N.Y. TIMES, Jan. 29, 2006 (online ed.); or to interpret, bend, or break existing rules in favor of
business interests. The preferential treatment given Halliburton’s no-bid contracts in Iraq—and
Vice-President Dick Cheney’s former association with the company—has raised eyebrows in
more than one quarter. See Jane Mayer, Contract Sport, THE NEW YORKER, Feb. 6 & 23, 2004, at
80. In an editorial, the New York Times castigated the Bush administration for demoting “the top
contract overseer of the Army Corps of Engineers after she complained of irregularities in the
awarding of a multibillion-dollar no-bid Iraq contract to a subsidiary of Halliburton . . . .” See Editorial, Banished Whistle-Blowers, N.Y. TIMES, Sept. 1, 2005 (online ed.). The editorial also notes
the firing of the director of the Justice Department’s Bureau of Justice Statistics when he refused
to water down “a study’s finding that blacks and Hispanics were subject to more searches and
force in police traffic stops.”
Commenting on the administration’s inept response to Hurricane Katrina, Paul Krugman, the
eminent economist and an op-ed columnist for the Times, says that “[b]y now everyone knows that
the Bush administration treated the Federal Emergency Management Agency as a dumping ground
for cronies and political hacks, leaving the agency incapable of dealing with disasters. But
FEMA’s degradation isn’t unique. It reflects a more general decline in the competence of government agencies whose job is to help people in need.” See Paul Krugman, Tragedy in Black and
White, N.Y. TIMES, Sept. 19, 2005 (online ed.). In an earlier column, Krugman named some of the
agencies which he thinks have been “crippled by politicization, cronyism and/or the departure of
experienced professionals.” See Paul Krugman, All the President’s Friends, N.Y. TIMES, Sept. 12,
2005 (online ed.).The list included the Environmental Protection Agency, the Office of Solid
Waste and Emergency Response, the Food and Drug Administration, the Corporation for Public
Broadcasting, the Treasury Department, and the Department of Homeland Security. Id. For an
extended argument that the line separating science from politics, ideology, and religion has been
dangerously blurred under the Bush administration, see Michael Specter, Political Science, THE
NEW YORKER, March 13, 2006, at 58. The author cites a number of disquieting examples in support of his assertion that “[f]rom the start of his first term, George W. Bush seems to have been
guided more by faith and ideology than by data in resolving scientific questions.” Id at 61.
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was inevitable that saturation points in various markets in this country would be
reached and that those who rule corporate empires would look beyond the
boundaries of the United States, both for new markets and for the raw materials
necessary to fuel continued growth. Capitalism, in our version, is inherently expansionist, and its interests are therefore inextricably bound up in our relations
with the wider world. It is well to bear this fact in mind in considering what follows. Economic self-interest is never far below the surface in our dealings with
other nations.
To clear the playing field for growth and prosperity, the people of the newly
minted United States first engaged in genocide, exterminating in one way or another most of the troublesome Native Americans who had already settled our “unsettled” continent.123 We then expanded the playing field in 1845 by provoking a
war with Mexico in which we took by force of arms slightly less than half of that
country—Texas to the Rio Grande, California, New Mexico, Arizona, and parts
of Colorado and Nevada—thereby establishing the boundaries of the United
States that exist today.124 In 1898, we annexed Hawaii against its will and provoked a war with Spain. These ventures were vehemently opposed by many of the
leading intellectuals, writers, and politicians of the day, all of whom thought
America’s actions an abject betrayal of all this nation stood for.125 War fever was
whipped up by yellow journalism. The newspapers excelled in depicting, often
spuriously, the plight of the Cuban insurrectionists under the iron heel of Spanish
rule. These lurid accounts roused the humanitarian impulse of Americans, who
after all had won their freedom the hard way.126
Calculating politicians and businessmen quickly grasped the economic benefits that would flow from controlling Cuba: a new market for American products
and for the investment of capital, and a rich source of sugar and other products.127
Captain Alfred Thayer Mahan’s enormously influential writings on sea-power
told its eager consumers that we had to command the eastern and western approaches to the projected isthmian canal;128 the Monroe Doctrine told us that the
123
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Western Hemisphere was our sphere of influence. And then there were those—
among them the powerful Senator Henry Cabot Lodge and Theodore Roosevelt,
both disciples of Mahan—who were convinced of the importance of sea-power
and who burned with that peculiar fervor called manifest destiny. The explosion
of the battleship Maine in Havana harbor—still unexplained, easily blamed on the
Spanish at the time, but today attributed by most expert opinion to our own negligence—gave us all the excuse we needed to begin the war.
We defeated the Spanish with relative ease. The Treaty of Paris formally
ended hostilities with Spain and effectively expelled it from the hemisphere. For a
token payment of twenty million dollars, the treaty transferred sovereignty of the
Philippines and other smaller islands to the United States, gave us a protectorate
over Cuba, and the possession of Puerto Rico outright. The heated debate in the
Senate over ratification of the treaty is some indication of the depth of division
over the course America had set herself upon. It was ratified in 1899 by a single
vote.129 Barbara Tuchman recounts the sarcastic reaction of the great Speaker of
the House Thomas Reed, who had ardently opposed the imperialist and expansionist fever: “‘We have bought ten million Malays at $2.00 a head unpicked,’
remarked Reed acidly, and in the most prescient comment made by anyone at the
time, he added, ‘and nobody knows what it will cost to pick them.’” 130
It turned out to cost a great deal. The Filipinos were intent on independence
and self-determination and fiercely resisted the substitution of one colonial master
for another. Led by Emilio Aguinaldo, the Filipinos fought on for three years in a
particularly cruel and bloody guerrilla war before finally yielding to superior
force. At one point some 75,000 American soldiers were engaged in this war.
Casualties were high, particularly among the Filipinos, and the war, as it went on,
was prosecuted with singular brutality. Some of the acts of American soldiers—
the use of dumdum bullets, for example—would probably be labeled war crimes
today.131 America had reached a crossroads on the international stage, and it had
chosen the path of imperialism. As recounted by Barbara Tuchman, the eloquent
orator Albert Beveridge, soon to be a senator, put the case for the imperialists on
the eve of war in words that echo uncomfortably today:
“We are a conquering race,” he proclaimed . . . “We must obey our blood and occupy new markets and if necessary new lands. . . . In the Almighty’s infinite plan . . . debased civilizations and decaying races” were to disappear “before the higher civilization
of the nobler and more virile types of man.” . . . He saw in present events “the progress of
a mighty people and their free institutions” and the fulfillment of the dream “that God
had put in the brain” of Jefferson, Hamilton . . . and other “imperial intellects”; the dream
“of American expansion until all the seas shall bloom with that flower of liberty, the flag
of the great Republic.” It was not so much liberty as trade that Beveridge saw following
the flag. American factories and American soil, he said, were producing more than the
American people could consume. “Fate has written our policy for us; the trade of the
world must and shall be ours. . . . We will cover the ocean with our merchant marine. We
will build a navy to the measure of our greatness. . . . American law, American order,
American civilization will plant themselves on those shores hitherto bloody and be129

See id. at 150-61.
Id. at 158.
131
See id. at 163-66.
130

38

nighted but by those agencies of God henceforth to be made beautiful and bright.”132

The Washington Post joined, too, in the clamor for a war: “‘Ambition, interest,
land-hunger, pride, the mere joy of fighting, whatever it may be . . . we are animated by a new sensation. . . . The taste of Empire is in the mouth of the people
even as the taste of blood in the jungle.’” 133 It was left to Professor Charles Eliot
Norton to supply the elegy for those who opposed imperialism: “‘ I have been too
much of an idealist about America, had set my hopes too high, had formed too
fair an image of what she might become. Never had a nation such an opportunity;
she was the hope of the world. Never again will any nation have her chance to
raise the standard of civilization.’” 134
Of the twentieth century, history will record that the United States engaged in
the functional equivalent of a second Hundred Years’ War:135 the Great War,
World War II, and the forty-year Cold War, which turned fiercely hot in Korea
and Vietnam, and the First Gulf War. All of these wars were fought ostensibly to
make the world safe for freedom and democracy but, by necessary implication, to
preserve and enhance our way of life as well. All cost heavily in blood and
wealth,136 but in many ways Vietnam occupies a niche of its own. It was a war of
our own choosing, one that we didn’t need to fight. It was a war that gained nothing while costing much: the sacrifice of our reputation around the world, and at
home the American people’s loss of trust in their government. As Barbara
Tuchman writes, “For many, confidence in the righteousness of their country gave
way to cynicism. Who since Vietnam would venture to say of America in simple
belief that she was the ‘last best hope of earth’? What America lost in Vietnam
was, to put it in one word, virtue.”137 Her criticism of this venture is excoriating
and resonates powerfully today:
In the illusion of omnipotence, American policy-makers took it for granted that on a
given aim, especially in Asia, American will could be made to prevail. This assumption
came from the can-do character of a self-created nation and from the sense of competence
and superpower derived from World War II. If this was “arrogance of power” . . . it was
not so much the fatal hubris and overextension that defeated . . . Germany and Japan, as it
was failure to understand that problems and conflicts exist among other peoples that are
132
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not soluble by the application of American force or American techniques or even American goodwill. “Nation-building” was the most presumptuous of the illusions. . . . [O]nly
the inhabitants can make the process work.138

We all but destroyed a country to make it safe for freedom and democracy. We
lost over 50,000 killed and countless others maimed in body and spirit, at a cost of
$20 billion a year for ten years. Hundreds of thousands of Vietnamese perished,
many of them innocent civilians, women and children. Half a million American
soldiers and overwhelming air power were fought to a standstill by what American policy planners contemptuously thought of as a fourth-rate nation, a rabble of
Asians. We fatally underestimated the determination of the Vietnamese to unite
their country and free it of foreign domination.139 It was the first war that America
lost.
Since 1990, the United States has been the world’s only superpower. Despite
the absence of threat posed by the erstwhile Soviet Union, we continue to spend
more on the ability to wage war than the rest of the world’s nations combined.
Such overwhelming power raises the troubling question of empire. In his study of
the rise and fall of the British Empire, the acclaimed historian Niall Ferguson
writes that “[p]erhaps the most burning contemporary question of American politics is, Should the United States seek to shed or to shoulder the imperial load it
has inherited [from Great Britain]?”140 In a later book, he directly considers this
question.141 He believes that the United States is well positioned in its wealth and
power to shoulder the burden of empire; indeed, he argues that we have long been
an empire, albeit one in denial, and he thinks that “many parts of the world would
benefit from a period of American rule.”142 But the word “empire,” in America’s
case, needs careful qualification. We have no territorial ambitions. We have no
wish to rule other countries as Great Britain once ruled India. We have no tradition of colonization in the grand European style of the nineteenth century.143
When we intermeddle in the affairs of other nations, our strategy is one of in and
out. We have, as Ferguson notes, a very short attention span, one not conducive to
ruling a country or to effective nation building.144 Temperamentally, Americans
would prefer to stay at home.
In what sense, then, is America an empire? President Bush has now proclaimed that it is the divinely ordained mission of the United States to spread
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freedom and democracy to other nations and to end tyranny in the world.145 His
rhetoric uncannily echoes that of Woodrow Wilson,146 and it sounds suspiciously
like the language of empire—a declaration of intent to shape the entire world in
our own image. His words have a noble ring and resonate with Americans, whose
hearts have always gone out to oppressed peoples, and who for the last five years
have been systematically terrorized by terrorism—told over and over again that
“Islamo-fascists” pose a deadly threat to our national security. But if Vietnam and
now Iraq have taught us anything, it is that freedom and democracy can’t be imposed on a people by main force. It is a lesson President Bush might have learned
had he fought in Vietnam instead of staying home playing soldier while others
died there. As Louis Menand puts it, the one thing that we can be fairly confident
that other people want is “not to be told by someone else what to want. It is the
145
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threat of outside control that makes terrorists and political strongmen possible”147
Former Secretary of State Madeleine Albright is equally blunt: “I’m for democracy, but imposing democracy is an oxymoron. People have to choose democracy,
and it has to come up from below. . . . I think Iraq may end up being one of the
worst disasters in American foreign policy.”148 As to national security, no country
poses a threat to the existence of the republic. September 11th, the president’s incessant rallying cry, was a horrific event, but it posed no threat to our existence as
a nation any more than did the devastation wrought by Hurricane Katrina.149 No
nation—not North Korea or a nuclear-empowered Iran—would dare launch a direct attack on the United States. They know they would be obliterated in the retaliation that would follow. America has neither the wealth nor the military manpower, short of a reinstitution of the draft, to remake the world.150 As for terror-
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ism, an intelligence establishment that actually works151 and coöperation with
other nations would seem the obvious answer.152
What I suspect is really meant by the mantra of “freedom and democracy,” in
a way never carefully spelled out, is a world of nation-states that are “friendly” to
us, no matter what their form of government. We want nations that accept our
leadership and do our bidding, that embrace our version of capitalism, that welcome intercourse, trade, economic penetration and exploitation, and that will support us in any action we might take against hostile countries. In speaking of freedom and democracy and the end of tyranny in the world, President Bush seems to
have something like cultural identity in mind. Yet there has always been a vast
disconnect between nations that are “friendly” and those that are culturally similar. Since World War II, we have labeled any number of despotic regimes as
“friendly” because they have been useful to us. We have turned a blind eye to
power-crazed tyrants who disappeared their citizens with death squads, who oppressed their poor while enriching themselves, who stifled dissent, who tortured,
raped, and murdered their people, who even perpetrated genocide.153 We have
played an active role in promoting or blocking regime changes whenever it
seemed expedient, even conniving in several instances at the assassination or attempted assassination of leaders whose policies we didn’t like.154 This is hardly
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cultural identity, and it is certainly not freedom and democracy.155 Cultural identity in practice sounds more like imperialism—the extension of American influence throughout the world.
Bush’s Wilsonian rhetoric may simply mask the aspiration for economic
dominance: to some, perhaps, a form of empire, but something more accurately
and credibly described as economic imperialism. The messianic vision of spreading freedom and democracy throughout the world as espoused by Bush and
probably genuinely held by his coterie of neoconservative advisors—the divine
mission, a holy war, a crusade—is a chimera. Creating a free and democratic
world would hardly serve our own interests, for such a world would vote against
us on far too many critical issues. Yet the real irony is that even the idea of economic dominance has its feet stuck in the cement of the past. American capitalism—in whose interest so much has been sacrificed—may be poised to bite the
hand that feeds it. What the current political climate has failed to grasp are the
implications of globalization. Capitalism is amoral and knows no geographic
boundaries. Its allegiance is to profit and loss, not to nations. American capitalism
is in the process of losing its American identity. The future belongs to powerful
transnational corporations, not to nations, for that is where the power and money
will lie. If we strip away the president’s visionary and obviously impractical
rhetoric, what is left are the economic interests of America’s corporate empire and
its desire to play a major role in an increasingly globalizing economy. What this
portends for the United States remains to be seen.156
America had greatness thrust upon it at the end of World War II, from which
we emerged as one of two superpowers and, by default, the leader of the free
world. Since 1990, we have been the world’s only superpower. Such status raises
once again the specter of “manifest destiny”—that amorphous concept which
blends hubris or pride of place with a deeply rooted sense of superiority, one that
makes us believe not only that we are destined to play an influential, even commanding role on the world stage, but also that we have a God-given way of life
that everyone should want to embrace. The siren song of empire beckons. The
very fact that we possess such overwhelming military power is a constant temptation to use it as a quick fix for whatever we perceive to be wrong with the world.
We yielded to this temptation in Vietnam with disastrous results. In Iraq, we
proved what no one ever doubted—that we can topple the regimes of far weaker
countries with relative ease. But we also proved that we have little ability to control what happens afterwards. We have lost, at this writing, more than 2,900 killed
and many others horribly shattered since our unprovoked invasion and occupation
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A good example of a “friendly” nation today is Uzbekistan, a brutally repressive regime but an
ally in our war on terror. See Craig Murray, Her Majesty’s Man in Tashkent, WASH. POST, Sept. 3,
2006 (online ed.) (the author, formerly Britain’s ambassador to Uzbekistan, lost his job and his
reputation for trying to tell the truth about conditions in the country, including the routine use of
torture).
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See Edmund L. Andrews, Fed Chief Sees Faster Pace for Globalization, N.Y. TIMES, Aug. 25,
2006 (online ed.) (“ ‘ The emergence of China, India and the former communist-bloc countries
implies that the greater part of the earth’s population is now engaged, at least potentially, in the
global economy,’ Mr. Bernanke said. ‘There are no historical antecedents for this development.’ ” ). See generally THOMAS L. FRIEDMAN, THE WORLD IS FLAT (2005).
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of Iraq. Nobody seems to care how many innocent Iraqis have died in the violence
we unleashed. “A team of American and Iraqi epidemiologists estimates that
655,000 more people have died in Iraq since coalition forces arrived in March
2003 than would have died if the invasion had not occurred.”157 Nobody knows
how many jihadis we have created who may one day, once again, strike at the
United States.158 This seems a peculiar way to fight a war on terror. Before we are
done with Iraq, we will have spent, according to reliable estimates, somewhere
between a trillion and two trillion dollars.159 Yet we persist in clinging to the be157

See David Brown, Study Claims Iraq’s ‘Excess’ Death Toll Has Reached 655,000, WASH.
POST, Oct. 11, 2006, at A12. This estimate is the result of a peer-reviewed study conducted by a
panel of eminent scholars under the auspices of MIT and published in the prestigious British
medical journal Lancet. As Eugene Robinson wrote in the Washington Post, “We now have reputable evidence—not proof, I’ll allow, but science-based evidence from repected scholars, published in one of the world’s most prestigious medical journals—that the humanitarian tragedy in
Iraq is much, much worse than anyone had suspected.” See Eugene Robinson, Counting the Iraqi
Dead, WASH. POST, Oct. 13, 2006, at A29. For a more conservative estimate, putting the count at
somewhere between 44,000 and 49,000, see Iraq Body Count, at http://www.iraqbodycount.org/.
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George Packer, who knows as much about Iraq as anyone, wrote in August 2005 that
[j]ihadis are crossing the borders into Iraq . . . far faster than they can be killed or kill
themselves. A recent study by an Israeli researcher shows that they are predominantly
young Saudis, inflamed by footage of the fighting in Iraq and by incendiary sermons
from their imams. Do they hate us for who we are, or for what we do? That turns out to
be the wrong question. Most of the new jihadis had no connection to terrorism before the
Iraq war; the American occupation has filled them with fantasies of violent death. But
they come from a region in Saudi Arabia where the most extreme Islamist ideology was
already flourishing, directed against Shiite Muslims as well as against “crusaders and
Jews.” They have the sympathy of millions of fellow-travellers. The war in Iraq is the
trigger, not the reason, for their self-annihilation.
A better question is . . . what can be done to persuade the millions of Muslims on
whose support the jihadis depend to abandon their ideology? . . . [While] gaps are opening in the ranks of radical Islam . . . over the morality of killing innocents . . . radical Islam is not a problem that Muslims can sort out alone. The grand gamble of the architects
of the Iraq war was that a democratic state in the heart of the Middle East would change
the political dynamic throughout the region. Right now, the best we can salvage is an Iraq
that doesn’t descend into communal violence on a large scale. . . . [N]o one should imagine that an American departure will end suicide bombings in Iraq, or anywhere else. . . .
In Iraq, America has run up against the limits of war in an ideological contest. . . . No
one really knows how American influence can be used to disinfect Islamist politics of
violent ideas. This is the first problem. The second is that the Bush team has shown such
bad faith, arrogance, and incompetence since September 11th that it seems unlikely to
figure it out.
George Packer, Name Calling, THE NEW YORKER, Aug. 8 & 15, 2005, at XX, XX. As to the limits
of war, former Secretary of State Madeleine Albright agrees with Packer: the invasion of Iraq, she
says, was “ ‘ intended as a demonstration of American power; it instead has shown the limits of
that power.’ ” Leo Sandon, Madeleine Albright Finds Voice on Religion, TALLAHASSEE DEMOCRAT, June 17, 2006, at D1-2 (reviewing and quoting from Madeleine Albright’s book The Mighty
and the Almighty: Reflections on America, God, and World Affairs (2006)). See also Philip Shenon
& Mark Mazetti, Study of Iraq War and Terror Stirs Strong Political Response, N.Y. TIMES, Sept.
25, 2006 (online ed.) (“the Iraq war has invigorated Islamic radicalism and worsened the global
terrorist threat, said the assessment by American spy agencies . . . .”
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See Joseph E. Stiglitz, The High Cost of the Iraq War, Economists’ Voice, March 2006,
www.bepress.com/ev. Stiglitz is a 2001 Nobel laureate in Economics and a professor at Columbia
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lief of a free, democratic, and of course friendly Iraq in the heart of the oil-rich
Middle East. Whether the result will be worth the cost in blood, wealth, and sacrifice of America’s moral values is a question that will haunt us for many years to
come.160
University; this study was done in conjunction with Linda Bilmes, a budget expert at Harvard.
They write: “Even we, as opponents of the war, were staggered by what we found. Our estimates
range from slightly less than a trillion dollars (our conservative estimate) to more than $2 trillion
(our moderate estimate).” See also Bob Herbert, George Bush’s Trillion-Dollar War, N.Y. TIMES,
March 23, 2006 (online ed.) (commenting at length on the Stiglitz study).
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Every sentient American knows by now that the United States has changed the rules of war to
suit itself. We know that President Bush’s administration has called prisoners of war “unlawful
combatants” so that they can be imprisoned indefinitely without legal recourse of any kind, mistreated, and in some cases tortured. See, e.g., Michiko Kakutani, Following a Paper Trail to the
Roots of Torture, N.Y. TIMES, Feb. 8, 2005 (online ed.) (reviewing THE TORTURE PAPERS (Karen
J. Greenberg & Joshua L. Dratel eds., 2005)); James Risen & Tim Golden, 3 Prisoners Commit
Suicide at Guantánamo, N.Y. TIMES, June 11, 2006 (online ed.); Editorial, The Deaths at Gitmo,
June 12, 2006 (online ed.) (deriding the administration for “creating a netherworld of despair beyond the laws of civilized nations, where men were to be held without any hope of decent treatment, impartial justice or, in so many cases, even eventual release”); Mourad Benchellali, Detainees in Despair, N.Y. Times, June 14, 2006 (online ed.) (from a two-and-one-half-year detainee at
Guantánamo: “I cannot describe in just a few lines the suffering and the torture; but the worst aspect of being at the camp was the despair, the feeling that whatever you say, it will never make a
difference.”); David Ignatius, A Prison We Need to Escape, WASH. POST, June 14, 2006, at A23
(Guantánamo); Editorial, Homicide Unpunished, Wash. Post., Feb. 28, 2006, at A14 (Abu Ghraib);
Anthony Lagouranis, Tortured Logic, N.Y. TIMES, Feb. 28, 2006 (online ed.) (Abu Ghraib); Jane
Mayer, The Experiment, THE NEW YORKER, July 11 & 18, 2005, at XX (Guantánamo). We know
of the CIA’s “extraordinary rendition” program, under which it flies suspected terrorists to foreign
countries where they can be interrogated and tortured with impunity. See Jane Mayer, Outsourcing
Torture, THE NEW YORKER, Feb. 14 & 21, 2005, at 106; Scott Shane et al., C.I.A. Expanding Terror Battle Under Guise of Charter Flights, N.Y. TIMES, May 31, 2005 (online ed.). The life of
Maher Arar, a Canadian software engineer, a man of unblemished record, married with two children, has been all but ruined. He was seized by U.S. authorities at Kennedy Airport in 2002 and
flown to his native Syria where he was mistreated and tortured for ten months, then abruptly released when even professionals could find nothing to link him to terrorism. See Bob Herbert, No
Justice, No Peace, N.Y. TIMES, Feb. 23, 2006 (online ed.); Bob Herbert, Our Dirty War, N.Y.
TIMES, April 20, 2006 (online ed.) (recounting second known case, that of Khaled el-Masri, a
German citizen seized in Macedonia in December 2003, rendered to Afghanistan, and held for five
months until the CIA learned it had the wrong man). We know that the CIA maintains a number of
secret prisons in Eastern European countries where suspected terrorists, number unknown, are
held. See, e.g., Craig Whitlock, Probe of Detainee Transfers Finds Many CIA Flights, WASH.
POST, April 27, 2006, at A20. We know about the abuse and torture of prisoners at Abu Gharib
and the holding compound at Guantánamo Bay. We know that the FBI has expanded powers under the Patriot Act to invade the privacy of American citizens. See Editorial, The House’s Abuse of
Patriotism, N.Y. TIMES, Oct. 31, 2005 (online ed.) (Patriot Act “significantly crimped civil liberties by expanding law enforcement’s power to use wiretaps, search warrants and other surveillance
techniques, often under the cloak of secrecy.”); and we know that President Bush has authorized
the National Security Agency to monitor e-mails and overseas and domestic telephone calls by
Americans without judicial oversight. See, e.g., Editorial, Adventures in Testifying, N.Y. TIMES,
April 11, 2006 (online ed.) (“Bush believes he has the authority to intercept not just international
calls but also domestic calls between American citizens”). At this writing, the president is pressing
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will immunize the CIA, its private contractors, and other high officials from prosecution for possibly having committed war crimes in violation of the Geneva Conventions. See, e.g., Editorial,
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No one could estimate what our actions around the world have cost in the last
half century. We know, of course, what our own body count has been—young
Americans, serving their country, dead before their time: more than 50,000 killed
in Korea, more than 50,000 in Vietnam, over 3,000 and counting in Iraq and Afghanistan. The number of seriously wounded in body or spirit far exceeds those
killed; and there is no adequate measure in these cold statistics of the grief, pain,
and suffering felt by loved ones at home. Nor is there typically any mention of the
millions of innocent civilians caught in the crossfire, lumped under the heading of
“collateral damage” and quickly forgotten. It hardly matters to us that the United
States has lost its reputation as a beacon of freedom, democracy, and decency and
that it has sunk, in the world’s eyes, to just another hated and feared imperialistic
power. The wealth squandered in these ventures abroad, Vietnam and Iraq in particular, is staggering. It is wealth, obviously, that could have been spent far more
usefully at home or elsewhere around the world helping those in need. There is no
doubt that America is an imperialistic nation. Whether we will become an empire
remains to be seen. The urgent question is whether imperial domination, no matter
what it is called, can possibly be worth the price.
IV. “TWO ROADS DIVERGED IN A YELLOW WOOD”161
What history tells us at the most fundamental level is what every Christian
should know: that to live by the sword is to die by the sword. Building the richest
and most powerful nation on earth exacted a cost that very few law students, individually, would be willing to pay. How many would volunteer to lose a leg and
sink with their families into abject poverty so that railroads could spread throughout the nation? How many would choose to die in the Triangle Shirtwaist fire so
that others could be comfortably clothed? How many would volunteer for Iraq
and daily face death or terrible injury to bring freedom and democracy to that divided nation? Looking at history forces the question whether it is morally right to
ask others to do what you, yourself, would be unwilling to do. In history are the
beginnings of empathy and identification, and perhaps also of the impulse to find
a better way—a life of the spirit, as our religious and spiritual icons have counseled down through the centuries.162
Stampeding Congress, N.Y. TIMES, Sept. 15, 2006 (online ed.). As Lord Hurd, foreign secretary
during Prime Minister Thatcher’s tenure, caustically put it, “ ‘ [ T [ he world only works if the
world’s only superpower follows the rules like everyone else.’ ” Joel Brinkley, Rice Faces Cancellations and Catcalls on British Visit, N.Y. TIMES, March 31, 2006 (online ed.).
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ROBERT FROST, “The Road Not Taken,” in MOUNTAIN INTERVAL (1920).
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Anthony O’Hear, in much the same vein as Zukav, writes that
[i]f, in order to make sense of our activity, we do have intimations of a level of reality
beyond the narrowly material or the purely biological, we should look favourably on
those systems of belief and practice which, over the centuries, have attempted to articulate those intimations and make sense of them, even though since the eighteenth century
these systems have been routinely dismissed as obscurantist prejudice. I am thinking here
of those religious systems that have been the fruit of long experience, thought and reflection, such as Christianity, Hinduism and Buddhism.
Saying this is not to advocate a straightforward commitment to any traditional religion. Each is at best a partial revelation. None has a monopoly of truth or of sanctity.
Each is fatally mired in outdated metaphysics. But, given the way their message has been
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Whether the knowledge gained from a study of history will make any difference in the career paths that law graduates choose for themselves is impossible to
say. But it at least can create an awareness of choice; and it has the added benefit
of being interesting, which is more than one can say for a standard casebook on
corporations. As legal education is presently structured, the larger issues I have
tried to raise—issues dealing with human motivations, what this nation has done,
and what it is doing today—hardly seem germane and are easily deferred to another day. Law students will soon enough discover that today’s legal profession is
a business rather than a noble calling devoted to helping those in need. They will
discover that they are serving clients whose main concern in one way or another
boils down to the pursuit of power, money, or sex, and who are willing to pay
handsomely to get what they want. They will discover that it is difficult to advocate for such clients, day in and day out, without feeling the pressure to adopt
their values as their own. Effective advocacy, after all, usually comes from honesty—from identifying with and believing in a client’s cause. In theory it may be
possible to keep one’s personal beliefs and moral values separate from those of
clients, but in practice it’s not so easy.163 The day may come when they will sense
they have reached a crossroads. They can continue in the service of the wealthy
and privileged, or they can take the less traveled road of helping those who cannot
help themselves. Perhaps images will return of what drew them to the law in the
first place—images of justice and injustice, stemming perhaps from bitter personal experience, or lingering from movies or television, or from a book like To
Kill a Mockingbird.164 Many students come to law school in hopes of making a
difference, of contributing something to society rather than forever taking from it.
But today’s legal education soon dissipates these aspirations with its relentless
concentration on doctrine and rules. The pressure to conform is intense, driven in
no small part by the awareness of staggering debt which must sooner or later be
repaid.
A part of our history, overtly legal enough to satisfy any critic, deals with
those lawyers who rose above law as a business: lawyers who were willing to
stand up for lost or unpopular causes and whose courage and vision of justice
helped the system keep faith with itself. There were lawyers who represented the
Haymarket defendants,165 Sacco and Vanzetti,166 Eugene Scopes,167 Leopold and
verified in the lives of creative, reflective and holy people over many centuries, it is more
than possible that each contains important truths, and, more important perhaps, important
pointers to truth. It is possible that each could give us important pointers to the way we
should lead our lives today.
ANTHONY O’HEAR, supra note XX, at 243-44.
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See, e.g., JAMES GOULD COZZENS, BY LOVE POSSESSED (1957). For some dramatic cinematic
illustrations, see The Devil’s Advocate (Warner Bros. 1997); The Verdict (XX 1982).
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HARPER LEE, TO KILL A MOCKINGBIRD (1960).
165
Chiefly William Perkins Black, a prominent corporation lawyer whose firm represented many
of Chicago’s financiers and manufacturers. See PAUL AVRICH, THE HAYMARKET TRAGEDY, supra
note XX, at 250-52. Initially he did not want to take the case because he was not a criminal lawyer. But no one else could be found, either because of fear at the unpopularity of the case or because of the small fee the defendants could offer. When Black, a Civil War hero who had won the
Congressional Medal of Honor at age 19, told his wife he was going to represent the defendants,

48

Loeb,168 the Scottsboro Boys.169 There were lawyers who fought for the careers
and reputations of those persecuted by government during the McCarthy era.170
There were lawyers who fought to save Ethel and Julius Rosenberg from the electric chair171 and who sought to keep the government from destroying the career of
Robert Oppenheimer, a man to whom the nation owed a profound debt for his
work in developing the atomic bomb.172 There was Ward Stephenson, who, for a
trifling fee, gave years of his life in a labor of love to win Clarence Borel’s case
and in the process to break the back of the asbestos industry.173 There were federal judges who ignored death threats and endured opprobrium in their communities to enforce orders putting an end to de facto segregation in the South.174 There
was Charles Swift, a navy lawyer who challenged the constitutionality of the milishe protested. “ ‘ I must take it,’ he replied, echoing Martin Luther’s celebrated pronouncement. ‘I
can do no otherwise, God helping me. A great wrong has been done. I must do all I can to right
it.’ ” Id. at 251-52.
166
At trial, the famous labor lawyer Fred Moore came from California to defend them. Jeremiah
and Thomas McAnarney, the latter appointed by Calvin Coolidge when he was governor or Massachusetts, also participated. William Thompson took over the case after Moore withdrew and
argued the post-trial motions. There was a defense fund from supporters, but the attorneys obviously received little for their work. See DOUGLAS LINDER, THE SACCO-VANZETTI CASE: AN ACCOUNT (2000), http//www.law umke. edu/ faculty/projects/ trials/ SaccoV/ SaccoV.htm. The conviction was controversial around the world; among the supporters of Sacco and Vanzetti were Albert Einstein, H.G. Wells, Thomas Mann, and the Vatican. Felix Frankfurter, then a Harvard law
professor, attacked the verdict in an Atlantic Monthly article. See COURT TV, THE GREATEST TRIALS OF ALL T IME, The Fight to Save Them, http// www. courttv .com/ archive/ greatest trials/
sacco.vanzetti/ fight.html.
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Clarence Darrow, of course.
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Again Clarence Darrow.
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New York attorney Samuel Liebowitz represented the defendants for four years without pay.
See SCOTTSBORO TRIAL HOMEPAGE, Samuel Liebowitz, http:// www.law. umkc.edu/faculty/ FTrials/ scottsboro/SB_bLieb.html.
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and Joseph Rauh. See GEOFFREY R. STONE, supra note XX, at 420-21.
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See generally RONALD RADOSH & JOYCE MILTON, THE ROSENBERG FILE (1983); LOUIS
NIZER, THE IMPLOSION CONSPIRACY (1973). Among the volunteers who helped in the appeals
from the Rosenbergs’ conviction were Malcolm Sharp, the eminent contracts teacher at the University of Chicago, and Fyke Farmer, a Tennessee lawyer who raised the novel point of statutory
interpretation that almost succeeded in staying the execution, at least from June to the beginning of
the Court’s October Term.
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See KAI BIRD & MARTIN J. SHERWIN, AMERICAN PROMETHEUS: THE TRIUMPH AND TRAGEDY
OF J. ROBERT OPPENHEIMER 487-550 (2005).
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See BRODEUR, supra note XX, at 39-70. The author traces the long history of the asbestos litigation, which culminated in the Fifth Circuit’s ground-breaking decision in Borel v. Fibreboard
Paper Prod’s Corp., 493 F.2d 1076 (5th Cir. 1973) (Wisdom, J.). Stephenson’s contingency fee in
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of asbestosis. See BRODEUR, supra, at 64.
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For example, Frank M. Johnson, Jr., who served as a federal district judge in Alabama from
1955 to 1979. He was a target of white supremacists who once firebombed his mother’s home, and
was publicly excoriated by Gov. George Wallace. Among his rulings were those desegregating
public facilities in Alabama. It was his order, in 1965, that enabled Martin Luther King, Jr., to lead
the famous march from Selma to Montgomery. See ENCYCLOPEDIA BRITANNICA ONLINE, BRITANNICA BOOK OF THE YEAR, Johnson, Frank M. ( 2000).
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tary commissions at Guantánamo Bay, a case ultimately decided by the Supreme
Court in favor of his client.175 His reward for doing his duty as a lawyer was to be
denied promotion, effectively ending his career in the Judge Advocate General’s
Corps.176 There were those who gave, and who are still giving today, countless
hours of their time to stop the state from executing inmates on death row. There
have been lawyers throughout history, in short, who fought for causes—not for
money but because they believed in those causes and thought it was the right
thing to do. These were lawyers who went against the grain and who refused to
acquiesce in whatever hysteria happened to be gripping the country at the moment.
Many of today’s lawyers are unhappy with their work, and certainly law
school does little to dissipate the malaise that has settled over the profession.
One of the foremost experts on happiness, Professor Martin E.P. Seligman, identifies three levels of happiness, which Joel Garreau summarizes in his book Radical
Evolution.177 The first is the pleasant life: “It’s about base pleasures, raw feelings,
thrills, orgasms.”178 Garreau thinks these will be easy criteria to meet—all that’s
needed are drugs.179 Then there’s the good life, which is what Jefferson appears to
have meant in his choice of the phrase the “pursuit of happiness” and Aristotle in
his concept of eudaemonia: “‘the exercise of vital powers along lines of excellence in a life affording them scope.”’ 180 Finally, there’s the “pursuit of a meaningful life.”181 According to Seligman, “‘meaning consists in attachment to something bigger than you are. The larger the thing that you can credibly attach yourself to, the more meaning you get out of life.” ’ 182 It is easy to see that the pursuit
of power, money, and sex dominate the first level and can easily infiltrate the second. Garreau expands on the third level and the concept of “meaning”:
Introducing compassion into the equation is at the core of meaning. “Without more kindliness in the world, technological power would mainly serve to increase men’s capacity to
inflict harm on one another,” Bertrand Russell once wrote. Compassion may thus be at
the core of successfully managing transcendence—of coming up with a practical way to
Prevail over the blind forces of change.
“Evolution moves toward greater complexity, greater elegance, greater knowledge,
greater intelligence, greater beauty, greater creativity, and more of other abstract and subtle attributes, such as love,” observes Ray Kurzweil. “And God has been called all these
175

See Ramdan v. Rumsfeld, ___ U.S. ___ (2006).
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Id. In an article in the New York Times, Prof. Darrin McMahon quotes John Stuart Mill to
much the same effect: “ ‘ Those are only happy who have their minds fixed on some object other
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things, only without any limitation: infinite knowledge, infinite intelligence, infinite
beauty and so on. Of course even the accelerating growth of evolution never achieves an
infinite level, but as it explodes exponentially it moves rapidly in that direction. So evolution moves inexorably toward our conception of God, albeit never quite reaching the
ideal. Thus the freeing of our thinking from the severe limitations of its biological form
may be regarded as an essential spiritual quest.”
“Someday after mastering winds, waves, tides and gravity, we shall harness the energies of love,” writes Pierre Teilhard de Chardin. “And then, for the second time in the
history of the world, man will discover fire.”183

The point that Garreau is making is that the continuing evolution of the human
race must be in the direction of love, compassion, and kindliness rather than the
relentless pursuit of external power. He is talking about the development of a
multi-sensory way of experiencing the world, leading to what Gary Zukav calls
“authentic power”184—a belief in the existence of something greater than one’s
self: a higher power, to use a familiar term, but one far removed from the petty
religious squabbles that take up so much of our time and energy. For some this
power can be called God, although it is clearly a far more eclectic concept.185
For lawyers sentient enough to realize that they have reached a point of divergence, the choice can be simple if they believe that it is more important to help
those who cannot help themselves than to bill two thousand hours a year for paying clients, earning a handsome salary in return. There is more than enough injustice in our world, and the victims are seldom able to pay for the representation
they need. The road to happiness—or at least to a sense of fulfillment and peace
of mind—is in giving these victims a voice. The victims I have in mind are all
around us, and frequently in very large numbers: they are elderly people who need
wills, health-care directives, humane nursing-home treatment, or help in dealing
with vast bureaucracies and their maze of rules and regulations; they are aliens
seeking permanent residence or other benefits and who must deal with a backlogged, impersonal, and often unsympathetic immigration system; they are children who are abused or in trouble with the law; inmates of penal institutions written off by their attorneys the moment sentence is pronounced; abused spouses;
couples who need but can’t afford a divorce; workers who suffer race, gender, or
183

GARREAU, supra note XX, at 262. Ray Kurzweil’s is not exactly a household name. He is a
computer genius, born in 1948 and educated at MIT. Garreau writes that “[s]oon after college,
Kurzweil developed three technologies. He invented the first practical flatbed scanner, launching a
multi-billion dollar industry. He invented the character recognition device that could read any
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the first full text-to-speech synthesizer.” Id. at 89; see id. at 87-106. Kurzweil’s synthesizer, working somewhat like book-copying on a Xerox machine, enables users to have books read to them, a
marvelous advance over Braille.
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said: “ ‘ And if that word has not much meaning for you, translate it, and speak of the depths of
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57 (1948)).

51

ethnic discrimination at the hands of employers; people, straight and gay, who
want to adopt homeless children but who cannot negotiate the typical bureaucratic
maze; women, teen-age girls especially, who want to exercise their right to abortion in unsympathetic, pro-life states;186 the animals who share the planet with us
and who some believe have rights, too;187 and an environment incapable of speaking for itself that is systematically being destroyed by the seemingly unstoppable
forces of the thirsty capitalist engine. The list goes on and on.
Easier said than done, some will object, and rightly so. If and when the epiphany comes, career change may be financially difficult, even impossible, given
commitments to home-mortgage and car payments, children’s educational expenses present and future, and so on. But this is only to emphasize the importance
of imparting an awareness of choice at an early stage in lawyers’ careers. Some
graduates, of course, will never perceive a choice and will go wholeheartedly for
the pleasant life. Some, on the other hand, need no urging to look for a niche in
the public-interest sector, even though compensation for this work tends to fall at
the lower end of the salary spectrum. Still others, with the luxury of choice, will
choose a law firm that takes its pro bono obligation seriously and actively encourages and rewards such service. But almost any experienced attorney can make
time in a busy schedule to take a few pro bono cases on the side. Some of the
malaise that seems to have settled over the legal profession might in this way be
lifted. Attorneys who take this path are very likely to find that they are leading a
meaningful life, not just a pleasant or good one.
The world we live in is complex and is becoming increasingly so with each
passing day. For all the advances in technology and conveniences, it has become
in many ways a far more bewildering world for many people, a much more difficult one to navigate than ever before. Yet complexity is precisely what lawyers
are trained to deal with. They cannot solve all the world’s problems, but in small
ways they can make a difference—in the lives of those whom they represent, and
in their own.
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